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The Law in Milwaukee 


By Duane Mowry, LL.B. 


OF THE MILWAUKEE Bar 


approximate number of ad- 


\ i 
city 
the state of Wisconsin, is seven hundred. 
This the 
active practice of the law, as well as 
those who are engaged in other lines of 


nitted attorneys residing in the 
Milwaukee, the metropolis of 
who are in 


includes those 


endeavor, and those who are not ac- 
tively engaged in any line of work at 


all. 
actual facts to say that there are five 


lt is probably quite close to the 


hundred practising attorneys in Mil- 
waukee who are using the profession 
as a means of livelihood, either in whole 
Of the remainder, it 
may be said that most of them are en- 


or in good part. 
gaged in mercantile pursuits; a few 
drifted into professions; 
and a few, on account of old age and 


have other 
having a competence, have retired to 
private life. 

The number of lawyers who have made 
a financial success of the practice of the 
legal profession residing in Milwaukee 
is, indeed, quite small. There are a 
goodly number of well-to-do members 
of the Milwaukee bar, but their financial 
worth was secured outside of the legiti- 
mate practice of the law. Investments 
in real estate and in other ventures 
assisted in making the fortunes for 


these lawyers. One does not find the 
royal road to great wealth in the prac- 
tice of the law in Milwaukee. But this 
is a digression. 

The courts of Milwaukee consist of 
the United States Circuit Court; the 
United States District Court; six State 
Circuit two County or Pro- 
bate Courts; Municipal Court; 
one District Court; seven Civil Courts; 
one Juvenile Court; and Justices Courts, 
which record, and 
which, on account of recent legislation, 
are not likely to do much business here- 
after. The state courts of record above- 
mentioned are all very busy in dispos- 
ing of the litigation brought before 
them. The United States courts are 
not so busy, although the bankruptcy 
proceedings do bring considerable busi- 
ness into the district court. 

The United States courts are similar 
to those elsewhere in the country and 
have like jurisdiction. Hon. William 
H. Seaman, a resident of Sheboygan, in 
this state, was promoted from district 
judge to the position of presiding judge 
of this court on the retirement of Judge 
James G. Jenkins, who had reached the 
age limit. Judge Seaman is a clean-cut, 
affable gentleman and of undoubted 


Courts; 
one 


are not courts of 
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legal ability. His fitness for his present 
judicial] position has been demonstrated 
on many occasions. The fairness and 
integrity of his decisions are unques- 
tioned. 

Since this article was begun the 
occupant of the district court bench, 
the Hon. Joseph V. Quarles, a resident 
of this city for 
many years, has 
died after a long 
and lingering ill- 
ness. He was a 
well-known and 
able lawyer and 
politician. Prior 
to his holding the 
position of dis- 
trict judge, he 
was a United 
States Senator 
from this state. 

His reputation as 
an oOrator ex- 
tended far beyond 
boundaries of his 
native state. He 
was known as 
“the silver- 
tongued orator.” 
As a judge he 


the city. The calendars are large and 
work is generally behind. The demands 
of litigants and attorneys are certainl 
great in this court. The six judges of 
this court are all successful lawyers, and 
some of them have had a large exper. 
ence at the bar in much _ iniportant 
litigation. As trial lawyers they have 
demonsi rated 
their fitness for 
this important 
promotion. Other 
duties wh:ch fall 
to this court 
are the issuing of 
writs of habeas 
corpus, manda- 
mus, injunction, 
quo warranto, 
certiorari, and 
writs necessary to 
carry into effect 
its orders, judg- 
ments and de- 
CECCS. 
The county 
courts, which are 


presided over by 


two judges, are 


also courts of 


great importance 


was distinguished THE LATE JOSEPH VERY QUARLES! to the people. 


for his fairness 
and honesty. 
The jurisdiction of the six circuit 
courts is identical. They have original 
jurisdiction in both civi! and criminal 
matters, and appellate jurisdiction from 
inferior courts, including the county, 
municipal, civil and justices courts, 
and also supervisory control over them. 
In civil matters, the amount involved 
is unlimited. Suits are the subject of 
the most vigorous contests in this court. 
It is undoubtedly the busiest court in 


The half-tone portraits accompanying this article are 
from photographs by Stein, Milwaukee. 


United States District Judge, Eastern District of Wisconsin The 


jurisdiction 

of this court 
extends to the probate of wills and to 
the granting letters testamentary and 
of administration on the estates of 
deceased persons residing in the county 
at the time of death; to the appoint- 
ment of guardians of minors and others 
prescribed by law; and to trust estates 
created by will admitted to probate in 
the court. Ina county of so much wealth 
as this one, the grave responsibility fall- 
ing upon this court is at once apparent. 
A single suit has been known to involve 
over a million dollars. 
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The municipal and district courts 
are in charge of the criminal matters of 
the city and county of Milwaukee, the 
district court having jurisdiction of 
matters arising under the ordinances of 
the city and of the preliminary exami- 
Change of venue 


nation of offenders. 


may be taken from the municipal to 


the circuit court. 
The ci 


were f 


il courts 
cently 
created courts by 
our sti Legis- 
lature and are of 
limited « ‘vil juris- 
dictio They 
were dc igned to 
afford s 


tice to litigants 


edy jus- 
having small 
matters in dis- 
pute. T!\eir juris- 
diction limited 
to two thousand 
dollars. 

The gentlemen 
occupying judi- 
cial positions in 
the Milwaukee 
courts are, with 
a few exceptions, 
counted among 
the best lawyers of 
thecity. In most 
instances, they have proved their right, 
by test in open court, to hold their 
present places. And there is no well- 
organized movement to displace any of 
them. This is complimentary alike to 
the judiciary and to the constituency 
which elected its members. 

To attempt anything like a compre- 
hensive presentation of the personnel 
of the of Milwaukee 
would 


article. 


bench and _ bar 


far exceed the limits of this 
And no such attempt will be 


uidertaken. There are, however, mem- 


GENERAL FREDERICK C. WINKLER 
Ex-President of the Wisconsin State Bar Association in 


bers of the profession, on the bench and 
off of it, who, by reason of their legal 
learning, large and great 
success in the actual practice, seem to 
And to 
some of these reference will be made. 
Judge James G. Jenkins, retired, is, 
confessedly, one of the leaders of the 
Milwaukee bar. 
He is no longer 
in the 


experience 


tower above their associates. 


active 
practice, but his 
mind is still 


And he 


Pass 


young. 
chooses to 
his declining 
years as Dean of 
the Law Depart- 
Mar- 


Univer- 


ment of 
quette 
sity, a local 
educational insti- 
The 
work which he is 


twtrom. 


doing in this field 
gives added Juster 
to the 
which are already 


honors 


securely his. As 
an advocate, 
Judge Jenkins 
had few superiors 
the city or 
state. And as a 
judge, he was painstaking, honest and 
just. As a platform orator, his reputa- 
tion extended far beyond the boundaries 
of the state. 

Hon. Francis E. 
present state, is an 
active member of the local bar. And, 
although a comparatively young man, 
he has taken a ranking position as a 
successful lawyer in our midst. For eight 


McGovern, the 
Governor of the 


years he was connected with the office 
of the prosecuting attorney of Mil- 
waukee County, four years as assistant 
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HON. FE.EDERICK W. von COTZHAUSEN 


Eminent Publicist and Retired Lawyer 


and four years as the head of the depart- 
ment. It was largely during his admin- 
istration of this important office that a 
large number of public officers were 
indicted by the grand jury, many of 
whom afterwards convicted, or 


chose to plead guilty to all sorts of 


were 


petty grafting and take their punish- 


ment. During these years he was, 


indeed, a terror to wrong-doers in 
public life and did much to clean the 
Augean stables. He is a graduate of 
our State University and for several 
years taught in the high schools of the 
state. He is largely self-made, and a 
bright political future awaits him. He 
is clear-headed, fair-minded, honest and 
eloquent. 

Hon. Hugh Ryan, a son of the late 
Edward G. Ryan, the great Chief 
Justice of the Supreme Court of the 
state, resides in this city, and is an 
eminent member of the profession. He 


is, moreover, a court commissioner, 
and, in the discharge of the cuties of 
that office, he has demonstrated that he 
something of the judicial 
and ability of his dis. 
Mr. Ryan possesses § 
He is a 


A 


possesses 
temperament 
tinguished father. 
a legal mind of a high order. 
clear thinker and a sound reasoner. |p 
a court of equity, particularly, he is 
worthy antagonist. 

Frederick C. Winkler, wh 


retired from active practice only a fey 


Gen. 


months ago on account of old ge and 
a comfortable competence, is a lawyer 
He commands 
because of his 


of distinguished parts. 
our attention long, 
honorable and successful career at the 
bar of the city and state. His name 
has been identified with much important 
litigation in the local courts and the 
Supreme Court for nearly half a century. 
He has been honored by his associates 
as president of the local and state bar 
His ability as a trial 
lawyer is conceded. His integrity is 
Few men go into retire: 


associations. 


unquestioned. 
ment after so long a career at the bar 
as has been Winkler’s, who 
take with them in so large measure the 


General 


good will of his brethren. 

Hon. James G. Flanders is regarded 
as at the head of the practising attorneys 
of the city. He is alike strong before 
the court and as a nisi prius lawyer. 
His long and continuous practice at 
the bar and his great familiarity with 
legal principles make him an opponent 
worthy the steel of the ablest and best. 
A legal battle has no terrors for him. 
He is no longer a young man but has 
many years of service in the profession, 
if one were to judge from appearances 
He recently served the state bar ass0- 
ciation as its presiding officer. 

Hon. Joshua E. Dodge, at one time 
connected with the Attorney-General’ 
office in Cleveland’s cabinet, and 
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cently a Justice of the Supreme Court 
of the state, is connected with one of 
the leading law firms of the city as 
counsel. He resigned his position on 
the bench to resume the practice of the 
law in this city. His opinions while on 
the bench were the subject of many 
favorable remarks from members of the 


profession because of the fine English 


used in them. His knowledge of the Jaw 


is unquestioned but he has not been 
much known as a trial lawyer. 

Hon. John C. Ludwig is the oldest 
judge i continuous service in the city. 


He is 


industr 


man of even temper, patient, 
sus and honest. Attorneys, gen- 
elight to try their cases before 
.use they feel certain that they 
ive “‘a square deal”’ at his hands. 


erally, 
him be 
will rec 
It would not be true to say that he is 
“brilliant, but both litigants and attor- 
neys fec] that he is just, which is far 
better in a judge. 

Hon. Thomas W. Spence is a good 
lawyer who has made a success of the 
practice in this city. He is clean-cut, 
bright and honest. Moreover, he is 
very attentive to the requirements of 
his clients. He identified 
with much important litigation and is 
a good lawyer before either court or 
jury. 

Frank M. Hoyt, Esq., is a trial lawyer 
He com- 


has been 


of more than average ability. 
mands the respect and attention of the 
courts because of his careful preparation 
of his cases. He is still a vigorous 
attorney in middle life, and has been 
very successful. He has been connected 
with important suits and numbers some 
wealthy persons among his clients. 
Hon. Frederick W. von Cotzhausen 
isa distinguished and able lawyer of the 
old schoo]. He is no longer in the active 
practice, having long since reached the 
scriptural age limit. But he is well- 
preserved in both mind and body and 


takes a lively interest in current events. 
He is a forcible speaker and has pre- 
pared some very able briefs on important 
public questions; notable among these 
is one bearing upon the general question 
of taxation. His ability to quote the 
law offhand and without apparent prep- 
aration is remarkable. It has been the 
subject of favorable comment among the 
legal fraternity. He devotes his time 
to his private business. 

George P. Miller, Esq., comes from 
a family of lawyers, his father, the late 
Benjamin K. Miller, having been a 
member of the same law firm of which 
he is now the head. And his grand- 
father, the Hon. Andrew G. Miller, was 
the first United States judge in this 
state. Mr. Miller is a trial lawyer of 
considerably more than average ability. 
He is painstaking, studious and _per- 
He wins his cases by a careful 
going court. 


sistent. 


preparation before into 


HON. JAMES L. O'CONNOR 


Former Attorney-General of Wisconsin 
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corporations. 
Jeading member of the bar. 


Horace A. J. Upham, Esq., is a well- 
read lawyer, whose financial interests 
and connections give him a prestige not 


HON. GEORGE H. 


NOYES 


General Counsel of the Northwestern Mutual Life 
Insurance Co. 


enjoyed by some other attorneys equally 
able. He is particularly capable in mat- 
ters pertaining to business affairs, and 
is regarded as an exceedingly safe and 
sound counsel. His actual participa- 
tion in the trial of causes is limited to 
a comparatively few clients in whom 
he has a personal or pecuniary interest. 
Mr. Upham is a son of the late Hon. 
Don A. J. Upham, who was a prominent 
public man in the city and state in the 


early history of the city. 
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He counts among his clients some of 
the wealthiest families of the city as 
well as many of the most important 
He is conceded to be a 












Hon. James L. O’Connor, former 
Attorney-General of the state, is a trial 


lawyer of excellent parts. He is particy. 


larly able as a jury lawyer. Fut he js 
also strong before the court. He came 
into public notice by reason of his 


successful prosecution of ex-treasurers 
of the state for retaining intere<: mone 
on trust funds. These suits we: > fought 
most vigorously, but the doug! ty little 
Irishman won out on all of them. H 
and is 
n those 


is an excellent platform speak« 
in demand for occasions other tl 
of a purely legal nature. 

Hon. William H. Timlin, a Justice of 
the Supreme Court of the statc, whos 


present professional activities are at 
Madison, the capital, is a resident of 
the city, and it is possible that he may 
resume the practice at no distant day 
He is an exceedingly well-read lawyer 
He is a man with positive convictions ol 
right and wrong and of course he makes 
an excellent judge. He was, practically, 
the unanimous choice of the Jocal bar 
for the judicial position he now occupies 
And this, certainly, is high praise to his 
Mr. Timlin is 


yet in middle life and has many years 


learning and integrity. 


of usefulness before him. 


Hon. George H. Noyes is General 
Counsel for the Northwestern Mutual 
Life Insurance Company, succeeding 


the late Judge Charles E. Dyer in that 


responsible position. He was, for a 


time, the judge of one of the local 
courts, but resigned to engage in the 
active practice of the law with a leading 
He has taken a prominent part 
in much important litigation and is 


He is a 


firm. 


regarded as a safe counselor. 
graduate of the State University and 
was, for several years, a member of its 
He is 
public-spirited, reliable and honest. 
Hon. William J. Turner is one of the 
Court of Mil 


managing Board of Regents. 


judges of the Circuit 
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waukee County. He is one of the able 


judges of the local courts. He has had 


a long and varied practice in all of the 
courts of the state, and he comes to the 
discharge of the judicial function with 
a ripe legal experience to support him. 
He is past middle life and is eminently 
fair in his rulings. Judge Turner has 
active public 
having member 
of Education and of 
of Normal School 


interest in 
been a 


taken an 
education, 
of the Board 
the Sta Board 
Regents 
Chark 


railroad 


H. Van Alstine, Esq., is a 
ittorney who lives at Ocono- 
suburb of Milwaukee, but 
iis law offices in this city. He 
been engaged in the trial of 


mowoc, 
who has 
has lon; 
actions {ur various corporations and is 
as among the best of his class 
In negligence 


regarde: 
in the 
cases, | 
in this 
Alstine 
class of law business and he has excelled 
At present he is the attorney for 
Milwaukee & St. Paul 


ity or state. 
irticularly, he has no superior 
part of the country. Mr. Van 
has made a specialty of this 


in it. 
the Chicago, 
Railroad Company. 

Hon. Edward Q. Nye is a good trial 
position as 


lawyer, but his present 


Milwaukee, Wis. 


Referee in Bankruptcy takes all of his 
time and attention. He was in the Civil 
War and is past middle life. He is a 
forcible speaker and has been in many 
political campaigns. As an officer of 
the United States courts he has shown 
himself to be fair, honest and capable. 
He is a creditable member of the public 
service. 

The foregoing résumé of the bench 
and bar of Milwaukee, while admittedly 
not complete, touches upon many of 
the members in a somewhat free and 
easy manner. The purpose has been 
to call to public notice such of the mem- 
bers as have, by reason of long and 
distinguished service, received local rec- 
ognition. This, it is true, may not 
always have been as lawyers or judges. 
But the recognition is there, neverthe- 
less. And it is no disparagement of 
others not mentioned that they are not 
included in this list. 

As a concluding remark, we feel fully 
warranted in saying that the law in 
Milwaukee is wel! represented by its 
bench and bar. It is free from the 
taint of corruption and its ethics are 
far above the average in cities of its 
class. 


R. BRYCE, in his biographical sketch of Sir George Jessel, late 
Lord Chancellor, relates that during his long and honorable career 
upon only three occasions did he fail to decide the matter presented to 


him at the termination of the case or of the argument. 


And yet in New 


York City trifling practice motions for amending answers, striking out 
portions of pleadings, making matters more definite and certain, etc., are 


taken under advisement for an indefinite time. 


The public naturally be- 


lieve all this due to legal technicality, and think the law a mere Chinese 
puzzle, enacted by lawyers for the benefit of lawyers; the real fact being 
that, had the people always chosen to elect competent judges, and more 
clients represented by trained lawyers, a way could almost always be found 
to do justice without violence to those rules and precedents which are 
necessary in order to secure some degree of certainty and uniformity. 


— Frederic R. Coudert. 











The Lawyer of Fifty Years Ago and 


the Lawyer of To-day’ 


By WILLIAM 


L. Marsury 


OF THE BALTIMORE Bar 


E NTLEME.N of the Maryland State 
Bar Association: — 

Several years ago, at one of the annual 
dinners of the Bar Associations of Balti- 
more city, | was called upon to speak to 
the toast, ““The Lawyer of Fifty Years 
Ago and the Lawyer of Today.” 

I have always entertained the suspi- 
cion that what I said on that post-pran- 
dial occasion may not have exhausted 
the subject, whatever effect it may have 
had upon the audience, and it has oc- 
curred to me that this might be a fitting 
opportunity to proceed a little further 
with the same topic. 

Some of the questions which I pro- 
pose to discuss, with your kind indul- 
gence, are these: — 

Does the lawyer of today hold as high 
a place and exercise as commanding in- 
fluence in this country as did the Jawyer 
of fifty years ago? 

If in any respect he does not, what is 
the reason, and how can he best be re- 
stored to his former position? 

There can be no question as to the 
fact that in the ancient time the rank 
of the legal profession in this land of ours 
was a very high one, nowhere more so 
than in Maryland. It needs but to men- 
tion a few of the names familiar in the 
annals of the American bar to have the 
truth of this statement recognized: 
William Pinkney, ‘the boast of Mary- 
land and the pride of the United States”; 
Patrick Henry, of Virginia, he of the 


'The President’s address delivered before 
Maryland State Bar Association in June, 1911. 


the 


prophetic vision — the far-seeing states. 
man; Daniel Webster and Rufus Choate 
You could .carcely 
mention a name familiar in the history 


of Massachusetts. 
of the country prior to the late Civil 
War which that 
So that Mr. Bryce in the chapier de. 


was not of a .awyer, 


voted to the American bar take: occa- 
sion to say that “Some fifty yecrs ago 
they had reached a power and < social 
consideration relatively greater than the 
bar has ever held on the eastern side of 
the Atlantic.”’ 
the sun where the lawyer stood for more 
The great 
prestige and power of the bar not only 


There was no land under 
than in this federal republic. 


as an agency in the administration of 
justice, but as a powerful aid to the 
people in making a success of the experi- 
ment 
recognized by DeTocqueville, the kind- 


of self-government, was _ clearly 


est yet shrewdest critic of American de- 


mocracy. ‘““The people,’’ says he, “in 


democratic states do not distrust the 
members of the legal profession, because 
it is well known that they are interested 
in serving the popular cause; and it 
them without irritation be- 
cause it does not attribute to them any 
And, speaking further 


of the American lawyer, he says: “I am 


listens to 


sinister designs.’ 


not unacquainted with the defects which 
the character of that 
body of men, but without this admixture 
of lawyer-like sobriety with the democra- 
tic principle I question whether demo- 
cratic institutions could long be main- 
tained, and I cannot believe that a re- 


are inherent in 


public could subsist at the present time 
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if the influence of lawyers in public busi- 
ness did not increase in proportion to 
the power of the people.” 

If the views thus expressed by this 
political philosopher are correct — and 
experience has generally demonstrated 
the fact that his views were correct — 
so many of his predictions have been 


verified -- then the question as to wheth- 
er the American bar has lost any of its 
former influence, whether as a whole 
it has in any way declined in the respect 
and co: tidence of the people, is the 
questior. worth considering. 

Some idea of the estimate in which 


American lawyers of early days 
| may be gathered from what 
of the lives of William Pinkney 
iam Wirt. Both of these men 
at lawyers in the truest and 
best se Both of them 
were absolutely devoted to the profes- 
sion. loth of them were justly cele- 
brated for the conscientious thorough- 
ness with which they prepared every 
cause which was entrusted to their care. 
Their professional labors were enormous. 
They did the kind and amount of work 
which only a man who is a true lover of 
the law and jealous of the ancient repu- 
Neither 
of them ever a made a fortune, but each 
of them made a name which the migh- 
tiest multi-millionaire of modern times 
could not purchase. They enjoyed the 
unbounded confidence, the unmeasured 
admiration of their fellow citizens, not 
only because of their transcendent abili- 
ties, but because they were known to be 
men whose honor money could not buy. 
When in 1829 William Wirt went to 
Boston to try a case in one of the courts 
of that great city, notwithstanding the 
fact that he was a Southern man and 


the grea 
were h¢ 
we kno\ 
and Wi 
were gi 
se of the word. 


tation of his profession can do. 


that sectional prejudices were already 
keenly alive, he was received by the 
people with an acclaim which was second 


Wairaa 
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only to that which they accorded to 
their own great Webster. 

When Willaim Pinkney died, he was 
characterized by John Randolph in Con- 
gress as ‘“‘the boast of Maryland and the 
pride of the United States.” 

Such was the lawyer of fifty years ago, 
and of one hundred and fifty years ago. 
To be a great lawyer was to attain the 
highest position offered to man’s ambi- 
tion in America. Nearly every lawyer 
of any distinction in those days took 
some part in public affairs. 

The people of his neighborhood, of 
his county or of his state, and as his fame 
increased, people of the whole country 
looked to him for guidance and advice 
in their public affairs, as well as in the 
matters more strictly pertaining to his 
profession. While he was at the bar he 
was a leader of public opinion, and when 
he was transferred to the bench, his 
judgments received universal obedience 
as the settled law of the land. 

The steadying effect which the influ- 
ences of the legal profession exerted upon 
the minds of the American democracy is 
not overstated by De Tocqueville in the 
passages which I have quoted. Many 
a time was “‘passion’s stormy rage” 
checked and stilled by the majestic 
voice of the Great Expounder, and but 
for the persuasive logic, the powerful 
reasoning of the great lawyers of the 
Federalist, it might well be doubted 
whether the Constitution of 1787 would 
ever have become the law of the land. 

Come we now to the lawyer of today, 
the American lawyer of the twentieth 
century. In saying what I have with 
reference to the lawyer of fifty years ago, 
I have had little fear of contradiction. 

In what I shall have to say with refer- 
ence to the lawyer of today, it may be 
that I shall not have such plain sailing. 

While I say it with much diffidence, 
and with utmost deference to those who 
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may entertain a different view, I hold 
the opinion that the American bar, as a 
whole, has declined in popular confidence 
and in some very important 
If I believed that this de- 
cline was permanent and beyond remedy 
I doubt if I should have the courage to 
But as I do not 
so believe, I shall proceed to state the 


respect 
particulars. 


venture this opinion. 


grounds of my opinion with the less hesi- 
tation. In the first place, I do not wish 
for a moment to be understood as saying 
or believing that any loss of popular es- 
teem which the profession may have 
suffered in these later years has been due 
to any deterioration in the character of 
the individual lawyer. It is true, of 
course, today, but no more than it was 
fifty years ago, that a certain percentage 
of shysters and tricksters are to be found 
at the bar. 
age, and always has been, of men of this 


There is a certain percent- 


character in all professions, trades and 
lines of business. When I speak of law- 
yers in this paper I am not speaking of 
that class, and I entertain no doubt 
whatever that the 
lawyer of today is no whit inferior in 


typical American 
character or intellect to his predecessor 
of fifty or one hundred and fifty years 
ago. The phenomenon which I am dis- 
cussing is due to altogether different 
causes. 

What I shall have to say on this point 
refers almost entirely to the lawyers of 
the great cities. The status of the coun- 
try lawyer has changed very much less. 

The trouble with the average city law- 
yer is that he has become more of a busi- 
ness man than a professional man, and 
the more successful he has been in his 
profession, as a rule, the more he has 
tended to drift out of the professional life 
into the business life of his community. 
He makes more money by conducting 
and directing the business affairs of his 
clients than he can make by the dis- 
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charge of his functions as an aid to the 
courts in the administration of justice: 
hence he develops a growing disinclina. 
tion towards those functions. 

A few years ago I happene:! to be 
asking a member of one of the most suc. 
cessful law firms in a western Ci‘ y some- 
dure in 
he, “I 


thing with reference to the proc 
his local court. ‘Oh!’ 
know nothing about that. W 
go into court; when we have a c 


said 

never 
se that 
e boys 
vas his 
in im- 


must be tried we send one of t 
in the office to try it.”” That 
exact language. It made such 
pression on my mind that I have never 
forgotten it. 
e thus 
ull law 
firms conduct their practice in that way 
— certainly not in Maryland. 
Nevertheless it is undoubtedly true 


Doubtless the case which I ha 
cited is an extreme one — not 


that in the great cities of this country 
(and it is the cities that furnish the bulk 
of the litigation for our courts) there has 
been a steady drift in the direction of 
just such a practice. 

The usual course of a successful city 
lawyer is something like this — he be- 
gins his career by making a reputation 
for ability and skill as an advocate in the 
trial of cases in court. As he advances 
in years this reputation, if accompanied 
by a belief on the part of the public in 
his integrity and trustworthiness, brings 
Much 
of this business will be what is popularly 
called means 
almost any kind of business requiring, 


him an increasing business. 


“office business,” which 
or which is supposed by the layman to 
require, some knowledge of the law. 

In fact it is a kind of business in which 
England is handkd by the solicitors ex- 
clusively, and with which the bar proper 
in that country hus nothing to do, and 
does not attempt to meddle, except to 
the extent of furnishing opinions touch- 


ing the legal questions growing out of 
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such business when submitted to them 
by the solicitors. 

This office business, so called, is of 
course most varied. Some of it may be 
of a routine character, but much of it, 
on the other hand, is of the kind which 
requires for its proper conduct ability 
of a very high order, as well as enormous 
labor. 

The business of the modern world is 
carried on through the agency of com- 
binations and corporations of one kind 
or another to a vastly greater extent 
than in former times. 

In the organization, the frequent re- 
organization, and daily conduct and 
guidance of the affairs of the corporation 
and business enterprises generally of the 
present day, problems are constantly 
arising which call for the employment of 
the trained intellect of the lawyer. 


The average man of today, especially _ 


if he be the manager of the affairs of a 
corporation, is much less inclined than 
was the business man of fifty years ago 
to wait until he gets into trouble and 
becomes involved in litigation, before 
seeking legal advice and assistance. To 
the contrary he is more disposed to be 
in constant touch with his legal advisers. 
Nearly all the corporations of any size, 
as well as some of the larger business 
houses, have their general counsel or 
attorneys, to whom they pay a regular 
salary or retainer, and to whom they 
promptly apply for guidance in every 
situation of difficulty in order that in 
the light of his counsel and advice they 
may be so guided as to avoid the paths 
which lead to litigation. 

As a natural result of the frequent 
habit of consulting their counsel, these 
business men fall into the habit of sub- 
mitting to him and consulting him with 
reference to questions which are not of 
astrictly legal character, but are rather 
questions of business policy and judg- 
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ment. A lawyer who has many clients 
of this kind, or even one or two who 
have extensive business interests, ac- 
quires in the course of time a very wide 
and varied knowledge of business affairs 
himself. If he be a man of intelligence, 
he is likely to become a business man of 
the highest order, because he has an 
opportunity of observing and becoming 
acquainted with more different kinds of 
business than the average business man; 
he has an opportunity to observe the 
methods of those business men who suc- 
ceed, and the mistakes of those who fail, 
so that in the course of a long practice 
of this character he acquires a stock of 
information and is likley to develop a 
degree of business acumen and judg- 
ment which qualifies him in an eminent 
degree for the conduct of business en- 
terprises himself. 

His value in this respect comes to be 
recognized by his clients; he drifts into 
business connections and associations 
with them. He becomes financially 
interested in their enterprises, and active 
in all their business counsels. A lawyer 
of this kind may be engaged for days in 
his office, or in the office of his business 
associates, in discussing matters and 
handling affairs quite remote from thelaw. 
He may pass long periods of time with- 
out ever looking at a law book or con- 
sidering a legal question. In other words 
he becomes absorbed in business; his 
best energies are required for the con- 
duct of that business. Very frequently 
large financial interests are at stake, and 
when in the midst of one of these busi- 
ness operations he is suddenly called 
upon to go into court, he is frequently 
not in a fit condition to do so. If he did 
go, he would have to go with a jaded and 
distracted mind, and without any such 
preparation as is necessary to fit him 
for the discharge of the functions of an 
advocate and aid to the court in the 
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administration of justice. For the sake 
of his own reputation, therefore, he not 
unfrequently adopts the practice of the 
western gentleman of whom I spoke. 
In other words, he sends a boy on a man’s 
errand. There is much less of this in 
Baltimore than in other large cities, be- 
cause there is much less of that kind of 
business. 

Now an English lawyer handling 
such business as I am describing would 
not be expected to go into court to try 
cases; in fact, he would be a solicitor, 
not a barrister, and would not be per- 
mitted to attempt to unite the two func- 
tions, even though he were willing to do 
so. Under such circumstances, an Eng- 
lish solicitor would first ascertain what 
fee his client could afford to pay for the 
services of a trial lawyer, or, as he 
there called, a barrister, and after brief- 
ing the case thoroughly himself, both as 
to the law and facts, would procure for 
his client the service of the very best 
advocate who could be had for that — 
one of the leaders of the bar if possible. 

Now the function of the advocate is 
second only in importance to that of the 
judge in the proper administration of 
justice. Without the aid furnished by 
the labors of competent counsel not even 
the ablest judge can arrive at the merits 
of a case; certainly not without enor- 
mous labor on his part; and to a judge of 
mediocre’ ability the difficulties of such 
a task are insuperable. But the admin- 
istration of justice is not work for boys 
alone. It is essentiaily ‘‘a man’s job,” 
and the courts are entitled to the aid of 
the very best abilities of the profession 
in the discharge of this greatest of civic 
duties. If they do not receive that aid, 
the ‘‘quality” of justice, as administered 
in the courts, will necessarily be “strain- 
ed.” It is plain to be seen that this will 
be the consequence of sending the 
“boys” into court to try the cases. 
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The so-called “boy,” that is to say 
the young practitioner at the bar, is by 
no means to be despised; on the cop. 
trary he may be, and if he be a good on 
always will be of very great service asa 
junior in the trial of a cause. In fact no 
English barrister of any standing wil 
undertake to try a cause without th 
assistance of a junior. It needs no arg. 
ment, however, to show that this task 
should not be imposed upon the junios 
alone. 

But suppose the busy lawyer of 
whom I have been speaking, realizing 
the truth of the above considerations, 
undertakes to try all his cases himself. 
The result is just as bad, if not worse, 
Even in the day of Lord Coke, the law 
was a jealous mistress. In the natur 
of things she must be even more so now, 

No man can permit his mind to ke 
absorbed for days, weeks and months 
at a time in the consideration of purely 
business matters, entirely apart it may 
be from the law, to the entire exclusion 
of any legal questions, and then reason- 
ably expect to find that mind in a ft 
condition to furnish to the tribunals of 
justice the light upon the difficulties 
of the law which those tribunals ar 
entitled to expect from him. He ceases 
to think habitually in terms of the lay, 
his mind has not been running on legal 
questions. He may have enlarged and 
strengthened that mind by his labors it 
the work of business, but he is gradu 
ally ceasing to be a lawyer, in the true 
sense. He is becoming a business mat, 
a business man it is true of the highest 
type the world has ever seen, but never: 
theless a business man, and not a law 
yer. 

Furthermore, it too often happets 
that he comes into court of necessity 
without proper preparation. It is oftes 
a terrible wrench for a man to transfet 
his thoughts from some business enter 
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prise in which he has his money at stake 
to the consideration of purely legal ques- 
tions. Not infrequently he loses his 
taste for such questions, which is another 
way of saying that he loses his love for 
the law, and from the moment that a 
man does that he is no longer a lawyer. 

No human being will ever render the 
amount and quality of service, undergo 
the enormous toil exacted by that mis- 
tress, unless for love. Such a lawyer, in 
any event, never goes into court except 
when he is obliged to do so. In other 
words he goes as infrequently as pos- 
sible. As a natural consequence, he 
loses his intimate knowledge of the wea- 
pons of advocacy, and consequently 
handles them with less skill than one 
who is in the constant practice of that 
noble art. 

As a further consequence, the trial 
proceeds with less promptitude and cel- 
erity, much greater time is consumed in 
the examination of witnesses and the 
discussion of legal questions, and from 
this cause also the administraion of 
justice becomes less efficient and loses 
respectability in the eyes of the litigants, 
and of the public. Thus the reputation 
of the bar suffers. While trials fifty years 
ago frequently lasted longer than the 
same kind of a case would now, yet it 
must be remembered that people had a 
great deal more time for them in those 
days than they have now. 

But there is another and perhaps 
graver evil which results in the cities 
from our American practice of attempt- 
ing to unite the functions of the busi- 
ness lawyer and the trial lawyer, of the 
solicitor and the barrister, in the same 
person, and that evil is delay. 

As a result of nearly thirty years of 
observation and experience in the trial 
of causes, I am persuaded that, so far 
as the state of Maryland, at any rate, 
is concerned, at least one-half, and 
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perhaps a much larger percentage of the 
delay in the administration of justice 
is due to postponements granted for the 
convenience of counsel. 

These delays are necessarily incident 
to our system. The vast majority of 
them are in nowise attributable to any 
evil motives or unworthy character in 
the counsel for whose benefit they are 
granted. 

Not many years ago there died in the 
city of Baltimore one of the most accomp- 
lished lawyers and one of the highest 
men who graced the Maryland bar, or 
for that matter, the bar of any other 
state or country; and yet during a cer- 
tain period of his life there was current 
at the Baltimore bar the saying of some 
irreverent wag that the employment of 
this gentleman by the defendant in any 
suit in the courts of Maryland was “equi- 
valent to the obtention of an injunc- 
tion without bond.” His engagements 
were very numerous, his health was pre- 
carious, and when a case in which he 
appeared was called for trial, the chances 
were about five to one that it would 
have to be postponed because of his 
being engaged in the trial of a case else- 
where, or because of indisposition, as 
he was a frequent sufferer from throat 
trouble at that time. I mention this 
case only because it is most conspicu- 
ous and iJlustrative. 

Every lawyer, however, who pauses 
to reflect, will, I think, agree with me 
on this point. What is the experience 
as regards this matter of the average 
litigant in our courts? He no longer has 
to wait any great length of time before 
his case is first called for trial. A few 
years ago the dockets of our courts were 
much congested, and sometimes twelve 
months or even eighteen months might 
elapse between the institution of a suit 
and the time that it was reached for 
trial on the docket. That condition, 
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owever, has been completely remedied 

y the increase in the number of judges, 
together with certain well known changes 
and improvements in the practice of the 
courts. After the case has once been 
tried and decided by law there is very 
little delay in the appellate court. Our 
Court of Appeals holds three terms dur- 
ing the year, and almost invariably 
disposes of every case on the docket be- 
fore adjourning for the term. So far as 
that court is concerned we have “‘jus- 
tice speedily and without delay.” 

It is in the bringing of the cause to trial 
in the court of first instance that he 
meets with delay in its most intolerable 
form. Suppose we take for illustra- 
tion a typical case, familiar to us all. 

A merchant brings a suit in one of the 
courts of Baltimore upon a promissory 
note. The defendant pleads the statute 
of limitations. The merchant relies 
upon a new promise. The case is called 
for trial within a very reasonable time 
after its institution. The merchant is 
on hand with his counsel and his wit- 
nesses. The witnesses are business men 
who are attending the trial at some incon- 
venience, but who would have no ob- 
jection whatever to devoting a reasonable 
amount of their time to aid their friend, 
the plaintiff, in his effort to collect his 
debt. But instead of the case being 
tried, this is what happens: the defendant 
happens to have as his counsel a lawyer 
who has a large trial practice. He may 
be one who is a favorite with the plain- 
tiffs in damage cases, or he may be one 
who is counsel for corporations, such as 
liability insurance companies, so-called, 
who has many cases on the dockets of 
the courts in which he appears for the 
defendants. In either case, the result 
is the same. When the Court, after 
calling the case, makes the usual inquiry 
as to whether the parties are ready for 
trial the plaintiff promptly answers in 


the affirmative, but a young man arigg 


on the other side and states that hej} 


from Mr. C’s office, and that Mr. C, 
the counsel for the defendant, is engage 
or about to become engaged in the trig 
of another case in the court at the othe 
end of the hall, and desires that the trig 
of this case be postponed until the cag 
which he is now trying or about to try 
shall have been concluded. 

In the English court such an applica. 
tion would not be considered for amo. 
ment. The defendant would be told tha 
the rules of practice did not permit the 
postponement of trials to suit the co 
venience of counsel; that the defendant 
must have other counsel ready to take 
Mr. C’s place, or let the trial procea 
under the management of the junior, 
The judge, being invariably a lawyer of 
the highest order and ample experienc 
himself, would endeavor to see to it in 
such cases that the defendant suffered 
no injustice, even if he had to leave the 
case to the junior, something which th 
defendant, however, does not ordinarily 
do. 

But what happens in the Maryland 
court? 
ment is granted as a matter of cours. 
The defendant is entitled to it unde 
the rules of our practice there prevailing 
The witnesses who have been in attend 
ance not infrequently for several hours 
before the case is called are ‘‘discharged 
until further notice.” Mr. C. proceeds 
with the trial of the cause which has 
been the occasion of the postponement. 
At the close of that trial counsel for our 
merchant friend endeavors to bring his 
case on to trial, but finds it impossible 
to do so by reason of the fact that anoth- 
er case in the same court is on trial. He 
waits until the conclusion of that cas 
and then announces his readiness to prt 
ceed. Thereupon the young man from 
Mr. C.’s office arises again, and state 


The application for postpone § . 
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under 
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to the court that Mr. C. is engaged in 
the trial of another case, which has come 
in in the meantime, and asks for a further 
postponement. 

Of course Mr. C. cannot be in two 
courts at the same time. It is not his 
fault that these causes conflict, and the 
witnesses, after having again remained in 
court for several hours expecting to 
have the case disposed of, are again 
discharged. 

When the next opportunity to try the 
merchant’s case is presented, Mr. C. is 
disengaged and announces himself ready 
for trial; but in the meantime another 
case in which his own counsel is em- 
ployed has come on to trial, so that there 
has to be another postponement on that 
account. Again the witnesses who have 
been on hand at great inconvenience to 
themselves are discharged until further 
notice. There is hardly any limit to the 
number of times something like this may 
occur in any case under our system, and 
besides its frequency there is no form of 
delay which so disgusts and enrages the 
litigant and brings the administration 
of the law and legal profession itself 


} into such contempt. 


It is almost impossible to exaggerate 
the injury to the reputation of the bar 
among business men which results from 
these causes. From this injury the 
English bar is absolutely exempt. 

There is still another class of delays 
incident to our American system. Sup- 
pose that when a case is about to be 
reached for trial counsel on one side or 
the other, or it may be counsel on both 
sides, have engagements of a business 
nature out of court. Counsel for the 
plaintiff goes to the counsel for the defen- 
dant and says, “If you force me to try 
this case tomorrow, I will lose an oppor- 
tunity to make a large fee.” Counsel 
for the defendant, realizing that he may 
have occasion in the future to ask simi- 


lar indulgence, agrees to the postpone- 
ment. Under our system, delays from 
this cause are almost inevitable, although 
not infrequently they are not justifiable 
on ethical grounds, clients not knowing 
anything about them. The only pro- 
tection which the profession can have 
against injury such as this, is that which 
would be afforded by a system under 
which the courts would not allow the 
trial of causes to be postponed on any 
such grounds. 

But in order to render such a system 
of court rules possible or practicable, it 
is absolutely essential that there should 
be a body of lawyers specially trained 
in the trial of causes, skilled in the art 
of quickly acquiring a knowledge and 
understanding of the case from a study 
of the brief and conference with the law- 
yer who prepared it, and who have not 
and are not allowed to have business 
engagements which would conflict with 
their duties as advocate, because they 
are not permitted at law or by the rules 
of the court to invade the province of the 
solicitor or business lawyer. In other 
words, we have got to develop a system 
under which the profession will — grad- 
ually, of course — be divided into two 
classes, the business lawyer and the trial 
lawyer, with statutes, or better rules of 
court prescribing the functions of each 
class, leaving every lawyer free to enroll 
himself in the class he prefers, but abso- 
lutely prohibiting a member of one class 
from undertaking any of the duties of 
the other. 

It may be said that this would be 
adopting the English system, and the 
American lawyer instinctively shrinks 
from that suggestion. But while the 
division of the profession into two 
classes under the designation of solicitors 
and barristers, or any other designation, 
may be regarded as the distinguishing 
feature of the English system, it by no 





72 


means follows that it would be necessary 
for us to adopt that system as a whole 
with all its ancient rules and restrictions, 
and in some respects, as it seems to us, 
absurd etiquette. Much of that would 
probably not be agreeable, nor even 
tolerable, to an American lawyer. 

Neither would be it necessary to have 
the new system apply to lawyers who 
are already at the bar. Such reforms 
as this can never be accomplished 
suddenly or abruptly. 

The rule making it compulsory to en- 
roll in one class or the other could be 
made applicable only to those entering 
the profession hereafter, leaving each 
man already at the bar at liberty to re- 
tain all his present privileges until such 
time, if ever, as he might elect to enroll 
in one class or the other. 

I am persuaded that to this measure 
must we come at last, if the bar of this 
country as a whole is ever to have again 
the reputation for efficiency as an agency 
in the administration of justice which 
once it had. 

And there is yet another aspect of this 
matter which is perhaps equally impor- 
tant from some points of view. 

Owing to the enormously increased 
extent to which the business of the coun- 
try is now conducted by corporations 
and the vast number and wealth of those 
corporations, as compared with fifty 
years ago, it constantly happens that 
the ablest and best men of the profession 
are employed by the large corporations 
as their general attorneys or counsel, 
frequently on a salaried basis. 

In the course of time a lawyer thus 
employed becomes so associated in the 
public mind with that corporation client 
as to be looked upon as practically a 
part of it. In fact, these lawyers — and 
it must be borne in mind that in the 
nature of things they are frequently the 
best lawyers in each state or locality — 
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become indentified in the minds of th 
people with the special interests of the; 
corporation clients. They are look 
upon as representatives of these speciq 
private interests as distinguished frop 
public interests. They are not looke 
upon as were the lawyers of fifty yean 
ago, as men whose eminent talents ap 
at the service of any or every Citizg 
who may desire to employ them in the 
protection or enforcement of his rights, 
No matter how high the character 
exalted may be the talents of lawyen 
of this class, of them it can no longer by 
truthfully said as a general rule, in 
the words of De Tocqueville, already 
quoted, that “The people do not dis. 
trust them, because it is well known that 
they are interested in serving the popv- 
lar cause,” nor that ‘‘The people listens 
to them without irritation because it 
does not attribute to them any sinister 
designs.” 

Unfortunately, as we know too well, 
in these days the exact contrary is to 
often the fact. 

The consequence of all this is thata 
large part of the very flower of the Amer. 
ican bar — great numbers of the very 
men who by reason of their talents and 
character would be best qualified to pre 
serve and maintain in the minds of the 
people the ancient credit and prestige 
of the profession in the country at large— 
are to all intents and purposes with 
drawn from that great service into the 
shadow of the great private interests 
of which, in the public view at any rate, 
they have become a part. 

No profession could suffer the eclipse, 
total or partial, of such lights as these 
without some dimming of its lustre. 

We, as lawyers, know that as a matte 
of fact a lawyer of the right sort may 
be the general counsel or attorney for 
the greatest corporation client all his 
professional life without surrendering 
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his personal independence. We have 
had conspicuous illustrations of that in 
Maryland. 

But we cannot blame the people at 
large for not being able to realize that 
such a thing can be. It is a view which 
can only be understood by those who 
have been bred in the highest traditions 
of the Jaw. 

It follows also that this class of law- 
yers is gradually becoming eliminated 
from the list of those eligible for elec- 
tion or appointment to judicial office. 
Fifty years ago the fact that a lawyer 
had, been counsel for a corporation no 
more disqualified him in the popular 
mind for appointment to the bench than 
would the fact that he had frequently 
defended men charged with murder 
cause him to be considered unfit to sit 
in the criminal court. It is not so now. 
The leader of the Maryland bar today 
has probably never had a _ superior 
among al] the great lawyers who have 
contributed to give that bar a national 
reputation, the great Pinkney not ex- 
cepted. Yet there never has been a time 
within the last twenty years when his 
appointment to the bench would not 
have given occasion to more or less criti- 
cism, and only for the reason that he 
has been always the counsel in Maryland 
for the Pennsylvania Railroad. 

Yet the exclusion, total or partial, of 
men of this calibre and character from 
judicial service cannot but be recognized 
as calamitous. Can the country afford 
to continue to maintain a system which 
Operates in this way? Have we that 
much brains and character to spare from 
the pubiic service, and the most import- 
ant of all branches of that service? If 
the gentleman to whom I have taken 
the liberty of referring were a mem- 
ber of the English bar, and held the 
relative position there which he does 
at our bar, as he probably would, not 
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only would he not have been excluded 
from judicial office, but the Prime Min- 
ister who failed to recommend his ap- 
pointment to the highest courts at the 
first opportunity which offered, would 
be the object of the severest public 
criticism. 

It must be plain that the exclusion 
from the bench of so much of the brains 
and character of the legal profession will 
inevitably lead to some unfortunate re- 
sult. The due administration of jus- 
tice by courts which command the con- 
fidence of the people, courts which are 
presided over by men who are not only 
able and honest but whom the people 
believe to be able and honest, is absolute- 
ly essential to the perpetuity of any 
form of government, and particularly a 
democracy. Hear the words of Rufus 
Choate: 

“One of the most specious objections 
to the free system,” says he, “is that 
they have been observed in the long run 
to develop a tendency to some mode of 
injustice. ... 

“You remember that Aristotle, looking 
back on a historical experience of all 
sorts of government extending over 
many years — Aristotle, who went to 
the court of Philip a republican, and 
came back a republican — records in 
his ‘Politics’ injustice as the grand and 
comprehensive cause of the downfall of 
democracy. The historian of the Italian 
democracies extends the remark to them. 
That all states should be stable in pro- 
portion as they are just and in propor- 
tion as they administer justice is what 
might be asserted... . 

“‘Whether republics have usually per- 
ished from injustice need not be debated. 
One there was, the most renowned of all, 
that certainly did so. The injustice 
practised at Athens in the age of Demos- 
thenes upon its citizens and suffered to 
be practised by one another was as mar- 
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velous as the capacities of its dialect, as 
the eloquence by which its masses were 
regaled, and swayed this way and that 
as clouds, as waves — marvelous as the 
long banquet of beauty in which they 
reveled — as their love of Athens and 
their passion of glory. There was no one 
day in the whole public life of Demos- 
thenes when the fortune, the good name, 
the civil existence of any considerable 
man was safer there than it would have 
been at Constantinople or Cairo under 
the very worst form of Turkish rule. 
There was a sycophant to accuse, a 
demagogue to prosecute, a fickle, selfish, 
necessitous court—no court at all, 
only a commission of some hundreds or 
thousands from the public assembly sit- 
ting in the sunshine, directly interested 
in the cause — to pronounce judgment. 
And he who rose rich and honored might 
be flying at night for life to some 
Persian or Macedonian outpost to die 
by poison on his way in the Temple of 
Neptune.” 

Let the American citizen, if any here 
there be who is giving ear to the sugges- 
tion that we should adopt the “recall” 
for judges, look on this picture of a de- 
based judiciary, and the consequences 
which resulted from placing the admin- 
istration of justice in incompetent hands 
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—this picture limned by the maste 
hand of a great American lawyer of fifty 
years ago — and it may give him pauge, 

Perhaps there may be some other way 
of remedying these conditions, which | 
have thus faintly outlined, and I should 
be only too well pleased if what I haye 
so imperfectly said this morning should 
cause some true lover of our noble pro- 
fession to reveal to us that way. 

For myself, so far as I can now see, 
what we should strive for is the estab. 
lishment of a system which will develop 
out of the ranks of the profession a class 
of men who will be willing to forego 
the great emoluments which sometimes 
result from the successful conduct of the 
strictly business side of the law, in order 
that they may devote themselves to the 
more efficient discharge of its duties as 
an aid in the administration of justice 
in the courts. If it shall appear to any 
that this hope is chimerical, all I have 
to say is this: There are still in the ranks 
of the legal profession men who would 
rather have a moderate income coupled 
with the fame of a great lawyer than the 
larger emoluments which go with the 
reputation of a great financier. And | 
believe that the future standing of the 
bar in America will depend upon its 
ability to develop such a class. 





The Duty of the Lawyer as an Officer 
of the Court’ 


By CuristiAN DoERFLER 


T now devolves upon me, as Presi- 
dent of this Association, to deliver 
the annual address. Ordinarily, this 


* Taken from the President’s Annual Address de- 
livered last December before the Milwaukee 
County Bar Association. 


address consists of a review of the 
various events that have transpired in 
relation to the Association during the 
past year, with recommendations by the 
President for the benefit of the Associa- 
tion in the future. The reports of the 
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various Officers and of the standing 
committees in themselves constitute a 
full and complete review of all trans- 
actions of the Association during the 
year past, and I will therefore content 
myself with a few general suggestions 
that have occurred to me during my 
occupancy of this office. . . 

When I assumed this office I made the 
statement that my primary object 
would be to bring about, if possible, a 
higher standard of the profession as far 
as the public is concerned. The pro- 
fession of law is one of the most highly 
respected of all the learned professions. 
To successfully practice that profession 
requires, not only the highest of intel- 
lectual accomplishments, but the highest 
standard of morality and fair dealing. 
The profession does not, in the eyes of 
the public, occupy that high and digni- 
fied stand that it is entitled to, and I 
believe that this is due, not solely to a 
prejudice on the part of the public 
entertained towards the profession, but 
also to the law itself and to the members 
of the profession. While I have con- 
stantly had in mind the ideal which I 
set before me at the beginning of my 
administration, I am constrained to 
plead that I have done comparatively 
little to advance this high standard. 
Let us for a moment consider the cause 
or the reasons why the profession does 
not occupy morally in the eyes of the 
public the stand which it ought to. In 
the first place, attorneys generally are 
too closely identified with the success 
and failure of litigation. It has been 
my observation and also that of a great 
many members of the profession, that 
an attorney in a case is more interested 
in the outcome or results of litigation 
than is the client. He has not only at 
stake to a great extent his fee involved, but 
lis reputation as an attorney. The result 
of this is that every possible point is 
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strained by counsel to the utmost limit 
for the purpose of securing and acquir- 
ing the desired end. The object of the 
attorney is to attain success. While 
attending a lecture at the law school at 
the University while I was a student 
there, one of the most noted lecturers 
of that institution made the statement 
that ‘‘A good lawyer wins lawsuits.” 
Now, while that is, of course, a very 
desirable object to attain, it is often- 
times accomplished at the sacrifice of 
the highest purpose for which the pro- 
fession exists. It must always be 
remembered that the profession of law 
is instituted among men for the purpose 
of aiding the administration of justice. 
A proper administration of justice does 
not mean that a lawyer should succeed 
in winning a lawsuit. Jt means that he 
should properly bring to the attention of 
the court everything by way of fact and 
law that is available and legitimate for 
the purpose of properly presenting his 
client’s case. 1 have oftentimes thought 
and I still believe that the profession 
of law as it is now practised, and has 
been practised from time immemorial, 
is to a great extent at fault for the 
failure in securing justice. As long as 
private individuals are at liberty to use 
an officer who is a quasi-public officer 
as a representative, and pay him out of 
their private means, so long will the ends 
of justice to a great extent be diverted 
from that source. As stated before, an 
attorney at law is a quasi-public officer. 
His duty as far as his client is con- 
cerned is simply to legitimately present 
his side of the case. His duty as far as 
the public is concerned and as far as 
he is an officer of the court is to aid and 
assist im the administration of justice. 
How to obviate this difficulty is one to 
which I have given a great deal of 
thought and attention. I will simply 
make a suggestion and that is this: 
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That the duty that counsel owes to the 
court and to the public be increased, and 
that the duty which he owes to his client 
be decreased proportionately, so that pri- 
vate interests shall not have the power to 
induce an officer of the court to trespass 
upon the rights of the public. In that 
respect | make this suggestion that it 
might be worthy of this Association 
and of the profession in general to 
consider the proposition to make the 
members of the profession officers of the 
public almost exclusively, and that re- 
muneration be derived from the public 
in the same manner as judges are now 
paid. Then again, as part of the 
expenses of the litigation, the client 
engaging the services of an attorney 
could then be required to pay into the 
public treasury a certain sum of money 
for the services of counsel. Counsel 
would then be directly responsible to 
the public, and his only object in the 


practice of his profession would then be 
to aid in the proper administration of 


justice. I do not know whether this 
system has ever been suggested to the 
profession, or whether it is in practice in 
any community, but I am convinced that 
it is one which deserves careful attention, 
and onein relation to which the profession 
generally ought to take some action. 
The condition of the law and the 
very law itself, as it has existed in our 
state and'in nearly all of the states of 
this country, has been to blame for a 
great number of the gross abuses 
practised in the profession. Take, for 
instance, the subject of negligence. 
There is but one doctrine in relation to 
this subject which is just and fair, and 
that is the doctrine of comparative 
negligence. Now, the defendant may 
be guilty of negligence in a high degree, 
and the plaintiff, who is guilty of a 
slight want of ordinary care, it matters 
not how serious may be the injuries he 


may have suffered, is practically with. 
out redress. The question of negligenc 
oftentimes depends upon the slighteg 
scintilla of evidence, and it is a question 
for the court in numerous instancs 
whether or not the question of negj. 
gence shall be submitted to the jury at 
all. Taking into consideration the cag 
of a man who has been mutilated o 
injured for life, the temptation for a 
client or a witness to supply the missing 
link in the testimony is altogether to 
great, and therefore it has been my 
observation and the observation of the 
profession generally, that there is hardly 
a case of personal injury tried in ow 
courts, but what there appears testi- 
mony which undoubtedly has been 
stretched to the limit, or is not well 
founded in fact. The charge is als 
made that counsel in many instances 
aid and abet the furnishing or supplying 
of this testimony. Then again, a 
practice has sprung up and is exten 
sively followed in relation to the prose 
cution of cases for personal injuries 
which practically makes an attorney 
as much interested financially in the 
outcome of the case as the client him- 
self, and in fact makes him in many 
respects more interested, because in 
addition to the financial interest, his 
personal reputation is also at stake. 
Quite a number of the members of our 
profession personally are charged with 


inducing the bringing of personal injury | 


suits, or with sending out agents for 
soliciting personal injury cases upon 4 
contingent fee. This practice is gen 
erally considered by the profession as 
reprehensible, and rightly so. No lawyer 
has the right, legally or morally, to 
instigate legal business of any kind, or 
to foster litigation. Especially is this 
so in relation to personal injury business. 
To me there can be no more deplorable 
fact than foran attorney personally, orby 
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an agent, shortly after the happening 
of an accident, to visit a stricken person, 
or the members of his family, and give 
his advice, to the end that he may obtain 
litigation in relation thereto. There is 
no question in my mind but what this 
abuse can be readily remedied by an 
enactment of proper statutes, and by the 
setting of a high aim on the part of the 
Bar Association on this subject, and by 
creating sentiment amongst the members 
of the profession in relation to thissubject. 
I have known instances where as 
many as half a dozen lawyers have 
sought personal injury business at the 
same time under circumstances just 
mentioned. Imagine for a moment the 
moral effect that such acts on the part 
of the members of the profession have 
upon the public. In itself it is sufficient 
to lower the standard of the profession 
in the eyes of the public. Imagine, also, 
what effect it has for a lawyer to either 
directly or indirectly suggest the pro- 
curing of false testimony for the purpose 
of winning a lawsuit. Such a lawyer 
may be instrumental in having his 
client’s case go to a jury and in securing 
a verdict; he may also be amply com- 
pensated financially for his work, but 
his client knows that he is not reliable; 
that he is not trustworthy; that he is 
not honest; and even though he may call 
upon him again if he is in a tight pinch 
and needs services of a similar nature, 
he has no respect for his honesty and 
he has not been made a respecter of the 
profession. Clients have a general im- 
pression that if they only entrust their 
cases to the right counsel, they can 
accomplish any end. Such an impres- 
sion is, in my opinion, at the root of 
the failure on the part of the pub- 
lic to properly respect the lawyer 
ingeneral, and prevents the public from 
holding that profession in the esteem to 
which it would otherwise be entitled. 
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There is another practice in the pro- 
fession in vogue which I consider sub- 
versive to the administration of justice, 
and which requires remedy, and I refer 


particularly to the practice of large 


corporations, and particularly public 
service corporations, in obtaining affi- 
davits of witnesses to accidents im- 
mediately after the happening of the 
injuries. It has been my observation 
that these affidavits are drafted by 
agents of the companies, and do not 
present a fair statement of facts, and 
are signed by the witnesses without 
scrutiny and without proper examina- 
tion. When once these affidavits are 
signed they are used for impeachment 
purposes, and the testimony of witnesses 
who would otherwise be truthful is 
compromised and practically annulled. 
This practice ought to be obviated by 
the enactment of statutes by the state 
legislature, and I believe that a law 
passed, prohibiting the use of such 
affidavits so obtained for impeachment 
purposes, unless the statements are ob- 
tained by some public official, after due 
notice to the other party interested, 
would remedy the evil. 

On the other hand, our courts and our 
judges have always occupied the highest 
moral standard in the eyes of the public. 
Seldom, if ever, do we hear of any 
charges against a judge for either 
partiality or abuse of office. There is a 
reason for this, and the primary one, 
in my opinion, is the fact that the judge 
exists solely to promote the adminis- 
tration of justice. He is a purely 
public official and owes an obligation to 
no one outside of the public. He draws 
his compensation from the public treas- 
ury; he is no client's tool, nor is he 
subservient to the dictates of counsel. 
Like the goddess of justice, he holds the 
scales blindfolded and administers the 
law according to the dictates of his 
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conscience. Therefore, if the lawyer he would not only be a greater factor, 
could be more of a public official, so promotive of the highest aims of th 
that his obligation would rest more profession, but would, like the judges 
towards the public than towards pri- occupy the highest position for morality 
vate individuals and private interests, in the eyes of the public. 


Milwaukee, Wis. 





The Devil and the Lawyers 


HE devil came to the earth one day, 
And into a courtroom took his way, 
Just as a lawyer, with very grave face, 
Was proceeding to argue the points in a case. 


Now a lawyer his Majesty never had seen, 

For to his dominion none ever had been; 

‘“Tis the fault of my agents,” his Majesty thought, 
“That none of these lawyers have ever been caught.”’ 
And for his own pleasure he had felt a desire 

To come to the earth and the reason inquire. 


Now, when the first lawyer had come to a close, 
The counsel opposing him fearlessly rose, 

And heaped such abuse on the head of the first, 
That he made him a villain, of all men the worst. 


Each claimed he was right and the other was wrong. 
They sparred and contended and argued so long, 
That, concluding he’d heard enough of the fuss, 
“Old Nick” turned away, and soliloquized thus: — 


_ “They have puzzled the court with their villainous cavil, 
And I am free to confess they have puzzled the devil. 
My agents were right; let lawyers alone. 

If I had them, they’d euchre me out of my throne.” 
— Docket. 
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“f ITERATURE and the Bench” 
was the subject of some witty 
discussion at one of the delightful dinners 
of the Authors’ Club in London, Dec. 
4, and Sir Frederick Pollock was the 
guest of honor. For the following re- 
port the Green Bag isindebted to a corres- 
pondent who very kindly sent us a clip- 
ping from the London Daily Telegraph. 

His Honor Judge Parry, himself an 
author and dramatist of no mean repute, 
occupied the chair. Proposing the 
health of the guest, he said the Authors’ 
Club has two interests in Sir Frederick 
Pollock. They could divide him scien- 
tifically into two parts. In the first 
place he was a fellow-author — (cheers) 
—and he had written books some of 
which it had been his Honor’s duty to 
read — (laughter) — his pleasure to 
read. (Hear, hear.) He would say 
this about Sir Frederick’s law books 
—and nobody had a greater detesta- 
tion of law books than he — (laughter) 
—that there was a style and distinc- 
tion about them which made them 
almost pleasurable to a humble layman 
like himself. 

But there was a mountaineering book 
which must have appealed to some, a 
little, slim volume which though his 
Honor had just moved into a new 
house, he was able to find (laughter) — 
“Leading Cases done into English.” 
That little book of poetry—it was 
poetry — contained a great deal of 
humanity, and it had often been a mar- 
vel to his Honor why a man who could 
write such charming occasional verse 
should have wasted the dreary years 
of his life on law books. (Laughter and 
“Hear, hear.”) Did they know the 
story of Dixon and the Great Northern 


Railway? This was in the great work 
now edited by Sir Frederick Pollock, 
the Law Reports, a dreary work, but, 
done into verse as he had done it in 
“Leading Cases done into English,” it 
was one of the most delightful ballads— 
a ballad of which Ingoldsby himself 
might have been proud. (Hear, hear.) 

Judge Parry knew only one subject 
more painful than an editor, and that 
was a publisher. Sir Frederick Pollock, 
however, was not likely to be called 
upon to edit anything that they might 
write. His waste-paper basket was occu- 
pied by the judgments of the Court of 
Appeal, and his blue pencil with the 
irrelevant remarks of the Master of the 
Rolls. (Laughter.) It seemed to him 
to be a fine thing—he spoke as a 
county-court judge who suffered much 
from the court above — (laughter) — to 
be able to edit the Court of Appeal, and 
he said without hesitation that it was a 
great thing for the reputation of the 
Court of Appeal that they had Sir Fred- 
erick Pollock to edit them. (Hear, 
hear.) Sir Frederick was always very 
kind to the county-court judges. In the 
great work which he edited, when a 
county-court judge was overruled he 
was always referred to in the Biblical 
phrase of ‘‘a certain judge.” (Laughter.) 
He should like to take that public oppor- 
tunity of thanking Sir Frederick for his 
editorial kindness. The only suggestion 
he would make was that when the 
House of Lords overruled in some work- 
men’s compensation case the Court of 
Appeal, and set back the judgment of 
the learned county-court judge, he then 
might mention one’s name. 

It entirely rested with Sir Frederick, 
said Judge Parry, what the judges were 
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allowed to do and what they were 
allowed to say, because he edited the 
Law Reports, and if he chose to “bas- 
ket” the whole lot of them their judge- 
made law would never reach the county 
court in which he (the speaker) sat, and 
he should not be at all sorry. If he liked, 
Sir Frederick could return the Lord 
Chief’s Justice judgment “with the edi- 
tor’s compliments” — (laughter) — and 
not only were he (the speaker) and his 
colleagues satisfied with Sir Frederick, 
but he believed that even the judges 
whom he edited were equally satis- 
fied. He believed the Law Reports 
made money. He did not say they 
deserved it — (laughter) — but he be- 
lieved they did, and he thought that 
why they were recognized throughout 
the English-speaking world as being a 
great, a true, and a good record of the 
sayings of English judges and the judge- 
made law of his country was because 
they were splendidly staffed and magni- 
ficently edited. Asauthor and as editor 
they in that club were proud to welcome 
their guest. (Cheers.) 

Sir Frederick Pollock in reply, de- 
clared that the chairman’s remarks had 
been made with the intention of draw- 
ing him out about the Law Reports. It 
was true he had a blue pencil, but what 
he did with his blue pencil in the way 
of correcting the grammar of my lords 
the King’s justices, not to mention that 
of the Lords of Appeal, which he might 
say, in confidence, was much worse, was 
a matter between his blue pencil and 
himself. (Laughter.) The chairman 
forgot that he (Sir Frederick) was only 
the servant of the Council of Law Re- 
porting, and if he suppressed whole 
judgments the council would have some- 
thing to say. Still, they did get the 
judgments edited, and he hoped that 
on the whole they were grammatical. 
But his was not such a monstrous claim 
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as that any editor of them could tun 
them, taken with the lump, into liter, 
ture. He was, however, asked to tak 
about law and literature. The obvioy 
way of treatment would be to speak of 
the contributions made by judges anj 
eminent lawyers of unprofessional litera. 
ture. But this would be too extensive 
and miscellaneous, though it would be 
tempting to compare the performance 
of the different learned Faculties in this 
respect. Ome might set off Sir John 
Davies on the Immortality of the Sou | 
against Sir Thomas Browne’s Religio 
Medici, but later, if the Rev. Laurence 
Sterne might be taken seriously asa 
divine, both law and medicine would 
have to give place to the author of Tris 
tram Shandy. Besides, there is a grave 
initial difficulty. 

What about Bacon? He meant to 
prove some day that, so far from Bacon 
having written Shakspere, it was Shak. 
spere who wrote Bacon’s literary works. 
Bacon, being the wisest and also the 
meanest of mankind, paid Shakspere 
to write those works. It was of a piece 
with his meanness to make Shakspere 
take legal tips for the plays in part pay- 7 
ment. Still, Bacon incurred heavy 
debts to Shakspere, and thus was driven 
to take bribes. The detailed proof not 
being yet fit for the public eye, they 
must avoid the whole topic. Moreover, 
he should be trespassing on a field in 
which their chairman, Judge Parry, was 
far more competent than himself. 
(Cheers.) Therefore, let them approach 
the relations of law and literature on a 
less familiar side, and see how much 
literature lay hid in law books whose 
very existence was hardly known to the 
general public. 

In the legal works written in England 
in the Middle Ages (though not in the 
English language) there was much mate- 
rial for the social historian and the 
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novelist (but Mr. Maurice Hewlett was 
probably the only novelist qualified to 


use it). A few of these nameless com- 
pilers, such as the collector of precedents 
for the Court Baron in the fourteenth 
century (published twenty years ago by 
the Selden Society) seemed to have had 
some literary faculty and sense of 
humor. But none of these books, on 
the whole, could be called literature. In 
the Elizabethan period they had several 
classics of the common law, but there 
were no classics of English letters. 
Coke was a pedantic, old-fashioned scho- 
lar (not illiterate, as one or two recent 
writers had unjustly said). Bacon’s pro- 
fessional writings had no marked literary 
distinction. Sir Thomas Smith’s ‘‘Com- 
monwealth of England”’ was a political 
classic, but he was, properly speaking, 
not an English lawyer at all; his learn- 
ing was civilian. 

The handling of law in a scholarly 
and literary fashion by English lawyers 
began in the eighteenth century. A case 
might be made out for Lord Mansfield 
as a pioneer, which still had a European 
reputation. It was Blackstone, however, 
in 1765, who produced a doubly classical 
work. His Commentaries were a great 
literary performance. As his great ad- 
versary, Bentham, handsomely allowed, 
he taught jurisprudence to speak the 
language of the scholar and the gentle- 
man. 

From the latter part of the eighteenth 
century onwards they had reports of 
carefully written judgments in the super- 
ior courts (in books that only lawyers 
knew how to consult), many of them 
by good scholars, not a few of them 
serious contributions to political and 
historical science beyond legal techni- 
cality. Lord Stowell’s judgments in the 
Admiralty, which made our modern law 
of nations in time of war, were models 
of English exposition. How many of 
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our publicists who talk glibly of contra- 
band and the Declaration of London 
had read them at first hand? (Laughter.) 

Then, in the second and third quarters 
of the nineteenth century, we had a 
golden age of great English judges, 
handling the language partly with fin- 
ished scholarship and partly with mother 
wit sharpened by long experience of 
affairs and advocacy. Not striving to 
adorn their plain business, they could 
rise to the height of great occasions. 
There had been infinite talk among 
authors about the principles of copy- 
right. How many authors knew that 
the fundamental question of natural 
right was elaborately discussed (though 
not strictly decided) in a case before the 
House of Lords in 1854, and the argu- 
ments on both sides set forth in the 
opinions of the Lords and the judges, 
not only with learned reasoning, but 
with judicial eloquence? 

Again, there was much talk just now 
of marriage and divorce. Half a cen- 
tury ago the marriage law of England 
before the Reformation was explained 
in an opinion given to the House of 
Lords, which was really a masterly chap- 
ter of historical research, expressed with 
great literary skill. The author of that 
opinion was the late Mr. Justice Willes. 
Another time a Judge of Assize commit- 
ted a witness for contempt in refusing 
to answer, and the question was raised 
whether he had the powers of a superior 
court. Sir James Shaw Willes (who 
was not only a very learned lawyer, but 
an accomplished scholar in several 
tongues), wrote a judgment which, after 
fully fifty years, was a classical and, he 
believed, a faultless authority on the 
whole subject of Justices of Assize and 
their jurisdiction — surely a matter of 
students of English history as well as 
lawyers — and excellent English, too. 
He suspected very few historical stu- 
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dents knew either of these great exposi- 
tions. 

It was certain that the great mass of 
law-books made no pretense to style, 
sometimes very little even to tolerable 
arrangement. It was also certain that 
the increasing press of modern business 
did not favor the writing of carefully 
finished judgments. But the propor- 
tion of legal writers who tried to write 
good English was increasing both there 
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and in America. He could rememby 
when it was very small. His lament 
friend, F. W. Maitland, produced 1 
only historical but strictly profession 
work of high literary merit, as all j 
readers acknowledged; and he ventunj 
to say the same of two living leamg 
friends, one on each side of the Atlant, 
Justice Holmes, of the Supreme Courtg 
Washington, and Professor Dicey ¢ 
Oxford. 





A Judge in Arms 


By Artuur P. CHICKERING 


HAT great jurist, parliamentarian 
and man of affairs, Lord Coke, 
has claims to consideration as a man of 
action in the field of arms as wellas in the 
halls of Westminster and Parliament. 
For a second wife he married the widow 
Lady Hatton, a woman much younger 
than himself; and the marital differ- 
ences of the ill-assorted couple furnished 
the courts of Elizabeth and James I 
with piquant material for gossip. The 
lady never overcame the aversion with 
which, it is said, the first meeting with 
Sir Edward inspired her. She persisted 
always in spelling his name ‘‘Cook”’ as 
a reminder of his humble origin, and 
made use of the name and title of her 
former husband in all social relations. 
Matters between them came to a crisis 
when Coke contracted a marriage for 
their daughter, the Lady Frances, with 
Sir John Villiers, brother of the great 
Duke of Buckingham. The mother 
was not unnaturally incensed at being 
ignored in a transaction of this nature. 
Finding ordinary opposition to the 
match of no avail, she adopted the bold 
course of seizing the young lady and 
carrying her away under cover of night 


to Oatlands, a country place occupiel 
by a relative. 

It was when Coke learned of this tow 
de force that he forgot the peaceful po 
cedure of law, if law there was for th 
emergency, and his dignity as Chief Ju 
tice of all England; and at the aged 
sixty-nine, donning armor and provid- 
ing himself with a sword, he marched into 
the country at the head of his sons an 
a numerous body of servants and retai- § 
ers. Coming to Oatlands, he called upm 
the keepers to surrender his daughter 
Receiving no satisfaction, he first de 
livered in a high voice an exposition d 
law for the enemy’s benefit. If, said he, 
any were slain by him in the enterpris 
that would be justifiable homicide; but 
if the defenders took life it would co 
stitute murder, for their resistance wa 
illegal. He then led an assault in fore 
and form, broke down doors and forced 
windows, and after meeting less oppos: 
tion than might have been expected, re 
covered his child and bore her away t0 
his own place at Stoke Pogis. 

Lady Hatton, while in possession of 
her daughter, had been active in nego 
tiating a marriage with the Earl d 
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Essex, for no other purpose it would 
geem than that of checkmating her 
husband. She found a powerful ally 
in Lord Chancellor Bacon, who with 
reason feared the ascendency which his 
rival, Coke, would acquire by an alliance 
with the family of the favorite duke. But 
Buckingham and King James espoused 
the father’s side of the quarrel, and 
Bacon for very self-preservation was 
forced to abandon his policy, and to 
urge forward the nuptials with Villiers. 
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Lady Hattonat this time making an more 
ill-advised attempt again to secure pos- 
session of her daughter at Stoke Pogis, 
Coke brought the matter beforethe Privy 
Council as a breach of the King’s peace, 
and had the satisfaction of confining his 
wife in the Tower while the marriage of 
his choice was taking place. No further 
action was taken against the lady. 
Shortly after she was released, and the 
King himself induced her to join in making 
a marriage settlement on her son-in-law. 





Reviews of Books 


CLARK’S LAW OF EMPLOYMENT 
OF LABOR 


The Law of the Employment of Labor. By Lind- 
ley D. Clark, LL.M. Macmillan Company, New 
York. Pp. 340 +33. ($1.60 met.) 

HIS is not a law treatise, designed 

to supply a full statement of the 

law of labor, which is complicated and 

constantly shifting, but rather an eluci- 

dation of the principles contained in the 

law, aiming merely at a general treat- 

ment of the subject, and no doubt sup- 

plying lawyers, as well as laymen, with 
a useful handbook. 

The writer discusses the principles 
of the common law in their most import- 
ant phases as well as the nature and 
trend of legislation in so far as these 
are applicable to workmen and their 
employers in their relations as such. 
The subjects treated include the con- 
tract of employment, wages, hours of 
labor, regulation of the physical condi- 
tions of employment, employment of 
women and children, restrictions of 
employees, liability of employers for 


injuries to employees, workmen’s com- 
pensation laws, negligence of employees, 
trade and labor associations and labor 
disputes. The book has good tone, 
and the legal citations are perhaps fuller 
than might have been expected of a 
work of this character. 


WEHBERG ON THE’ ABOLITION 
OF PRIZE LAW 


Capture in War on Land and Sea. By Hans 
Wehberg, Dr. Jur. (Diisseldorf). Translated from 
Das Beuterrecht im Land- und Seekriege. With an 
introduction by John M. Robertson, M.P. P.S. 
King & Son, London. Pp. xxxv, 191 + 18 (bibli- 
ography and index). (5s. met.) 

HE author of ‘Capture in War on 
Land and Sea’’ is evidently a well 
qualified scholar, who in a volume of 
restricted compass has contributed a 
valuable discussion of maritime cap- 
ture. For the principal part of the book 
deals with this subject, owing to the 
writer’s polemical purpose. While he 
builds his argument on a basis of scho- 
larly exposition, employing historical 
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evidence largely, and conforming to the 
most approved standard of scientific 
treatment, his efforts are mainly ex- 
pended in showing the advantages of the 
immunization of private property at sea. 
Capture on land therefore receives little 
attention, the argument being that the 
principle already adopted in war on land 
should be applied to maritime warfare. 
Mr. Robertson’s introduction contains 
a vigorous plea in favor of the abandon- 
ment by Great Britain of its traditional 
attitude, in the interest of gradual dis- 
armament, as the protection of private 
property at sea furnishes the chief rea- 
son for the maintenance of enormous 
fleets. The book, however, is really 
addressed to the enlightened interna- 
tional public opinion of all countries, 
to which it makes a timely and forceful 
appeal in view of the importance of the 
questions discussed. 


FRANK’S BUSINESS ORGANIZA- 
TION 


Commentary on the Science of Organization and 
Business Development; a treatise on the law and 
science of the promotion, organization, re-organiza- 
tion, and management of business corporations, 
with special reference to approved plans and pro- 
cedure for the financing of modern business enter- 
prises. By Robert J. Frank, LL.B., of the Chicago 
bar. 3d ed. Chicago Commercial Publishing Co., 
Chicago. Pp. 184 + appendix 81 and index 15. 
($2.75 net.) 


HIS work, which has reached a 

third edition as an indication of 
its usefulness, deals chiefly with the 
organization and financing of business 
corporations, and is addressed chiefly 
to business men, to whom it gives many 
excellent suggestions regarding those 
matters of which the officer of a corpora- 
tion should have at least general know- 
ledge, and in which he is likely to re- 
quire the assistance of an attorney. The 
book is also useful to lawyers interested 
in corporation practice, because of the 
light which it throws on many details 
of business organization and manage- 
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ment. It contains material of greg 
value for both of the classes to whig 
we have referred, and is sure to be g 
help to all in any way responsible fo; | 
the safe management of a great busines 
enterprise. 


THE STORY OF A COUNTRY LAy. 
YER 

A Country Lawyer. By Judge Henry A. Shute & 
author of ‘‘The Real Diary of a Real Boy, Farmi 
It,’’ etc. With illustrations. Houghton, Mifflin 
Co., Boston. Pp. 431. ($1.25 net.) 

HE story of an athletic young New 

Yorker who is induced by circum. 
stances to take up the study and prac. 
tice of law in an obscure New Hampshire 
town, and gets into trouble of various 
sorts with tough village characters and 
sordid political and business interests, 
extricating himself from all difficulties 
by his moral and physical force and 
finally getting elected County Solicitor, 
affords plenty of opportunity for drama- 
tic incident, and easily holds the reader's 
unabated attention. Not only is the 
action rapid, but there is a love interest 
running through the story, and the 
homely happenings of a country court 
and eccentricities of rural life are de 
scribed in humorous vein. 

At the same time the mock heroism 
of the leading character, the exagger- 
ated villainy and rowdyism of certain 
villagers, the melodramatic sensational- 
ism of thecountry lawyer’s extraordinary 
exploits, the superabundance of low 
comedy, and the constant sacrifice of 
plausibi'ity, tend to an unfortunate asso 
ciation of this book with the dime-novel 
order of fiction, and we cannot praise it, 
though the author’s style is unusually 
animated and the character of the old 
lawyer Branch is well drawn. The bock 
is a fair type of a species with which the 
literary market in this country is glutted, 
which reflects no credit on the publish- 
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ing trade as it is conducted by those 
who are too often tempted to sacrifice 
literary to commercial considerations. 


| HUBBELL’S LEGAL DIRECTORY 


Hubbell’s Legal Directory for Lawyers and Busi- 
ness Men. Forty-second year, 1912. Hubbell Pub- 
lishing Co., New York. Pp. 1465 + 446. ($5.35 
delivered.) 

HE new volume of this standard 

directory has been thoroughly re- 
vised and brought up to date, and a 
synopsis of the laws of Porti Rico has 
been added. All matter is presented in 
an accurate and accessible form and 
should prove of inestimable value to the 
legal profession. The general high stan- 
dard of preceding volumes has been 
retained. Information covering a wide 
range is given of interest to lawyers 
everywhere, including the names of one 
or more of the leading and most reliable 
attorneys in over four thousand cities 
and towns in the United States and 
Canada; also a synopsis of the laws of 
the states, the provinces of Canada and 
Mexico. 


NOTES. 


The report of the sixth annual meeting of 
the Mississippi State Bar Association, held at 
Hattiesburg, May 2-4, 1911, contains much 
discussion of the reform of procedure and prac- 
tice. Among the notable papers were those of 
Hon. W. H. Powell, in which he discussed note- 
worthy changes in statute law, and S. E. Travis, 
Esq., on “Uniform Legislation by the States.” 
Resolutions were passed endorsing the acts 
prepared under the direction of the Commis- 
sioners on Uniform State Laws. The next 
annual meeting of the Association will be held 
at Greenville on the first Tuesday after the first 
Monday of May, 1912. 


The proceedings of the Illinois State Bar 
Association, at the semi-annual meeting of 
Feb. 16, 1911, and the thirty-fifth annual meet- 
ing of June 23 and 24, 1911, contains three 
papers read at the semi-annual meeting dealing 
with Illinois legal history. The proceedings 
of the annual meeting contain papers by Presi- 
dent William R. Curran, Hon. Charles J. Bona- 
parte (whose subject was “Judges as Law 
Makers”) Hon. George W. Wall (‘The Judicial 
Settlement of International Disputes’), Hon. 
Clarence True Wilson (‘‘Oregon’s Experiments 
in Self Government”), and Mary M. Bartelme 
(“A Woman’s Place at the Bar’’). 





The Conveyancer’s Valentine 


By M. L. Tyier 


EAR spinster, you alone can give, grant, bargain, or convey 


The property I’d fain acquire! 


(It’s neither clod nor clay— 


Nor strictly incorporeal—it’s personal, in a way— 
And yet it’s real—Oh pshaw) I pray 
If you can give an unencumbered title, clear and free, 
Your heart, with rights appurtenant, for life, convey to me! 
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Articles on Topics of Legal Science 
and Related Subjects 


Adjudication. ‘The Length of Judicial 
Opinions.” By Francis A. Leach. 21 Yale Law 
Journal 141 (Dec.). 


A statute of Missouri provides that “In each 
case determined by the Supreme Court or Court 
of Appeals, or finally disposed of upon a motion, 
the opinion of the court shall be reduced to writ- 
ing and filed in the cause, and shall show which 
of the judges delivered the same and which con- 
cur therein or dissent therefrom.” 

“California (Houston v. Williams, 13 Cal. 25, 
cited by Judge Lamm in Turner v. Anderson) 
and Arkansas (Vaughn v. Harp, 49 Ark. 160) 
have declared such provisions of their statutes 
unconstitutional. .. . 

“Judges of today, with probably few excep- 
tions, dictate their opinions to stenographers. 
Dictation is seldom conducive to condensation 
or conciseness of statement... . 

“Judge Scott, one of the early and most emi- 
nent of the judges of the Supreme Court of Mis- 
souri, noted for his conciseness, once asked a 
member of the bar how long this lawyer thought 
it had taken him to write two lines of a certain 
opinion? 

“On the lawyer’s expressing his inability to 
answer the question, ‘two weeks of hard labor,’ 
was Judge Scott’s answer.” 


See Judicial Precedent. 


Admiralty. ‘Admiralty will not try Equit- 
able Titles to Vessels.’”” By James D. Newell, Jr. 
21 Yale Law Journal 157 (Dec.). 

“It may be said that the admiralty court is 
also a court of equity, which is no doubt true, 
but it cannot try questions involving merely 
the equitable title to a vessel.’ 


Aesthetic Regulations. See 
Corporations. 

Agency. ‘The Real Estate Broker and His 
Commissions, III.” By Floyd R. Mechem. 6 
Illinois Law Review" 313 (Dec.). 


Continuation of article noticed in 23 Green 
Bag 644, 24 Green Bag 24. 


Municipal 


Banking and Currency. ‘‘Everybody’s 


Money.” By Edwin R. A. Seligman, LL.D. 
Outlook, v. 99, p. 1055 (Dec. 30). 


Professor Seligman, who is one of this country’s 
half-dozen ablest economists, presents a very 
clear and informing discussion of the questions 


involved in the report of the National Monetary 
Commission. 


Bankruptcy. See Fraudulent Conveyances, 


Codification. See Roman Law, Marriag 
and Divorce, Sales. 


Conflict of Laws. ‘Doctrines of Private 
International Law in England and America Con. 
trasted with those of Continental Europe.” By 
Arthur K. Kuhn. 
(Jan.). 


“If the marriage status no longer exists as to 
one of the parties, it must, of necessity, be dis. 
solved as to the other. As was said by Mr. Jus 
tice Brown in his dissenting opinion: ‘It is of 
the very essence of proceedings im rem that the 
decree of a court with respect to the res, whether 
it be a vessel, a tract of land or the marriage 
relation, is entitled to be respected in every 
other state or country’ (201 U. S. 562, 616). 

“The cosmopolitan character of life under 
modern conditions would seem to demand a 
logical adherence to this principle. Without it, 
the development of an international community 
of interest in matters of private legal justice 
would be practically impossible. The trend of 
Private International Law on the Continent is 
jn this direction.” 


Constitutionality of Statutes. ‘The 
United States Supreme Court as the Final Inter- 
preter of the Federal Constitution.” By W. F. 
Dodd. 6 Iilinois Law Review 289 (Dec.). 


Perhaps the most important article of the 
month. Professor Dodd discusses, in all its rami- 
fications, the right possessed by the United 
States Supreme Court to review decisions of the 
state courts involving questions of the constitu- 
tionality of state statutes. He indicates the 
injustice of the rule which allows an appeal only 
where the constitutionality of the statute is sus- 
tained by the state court. He would have an 
appeal allowable in all cases, whether the deci- 
sion of the state court is against the statute or 
in favor of it. Litigants would thus stand on aa 
equality, and the federal Supreme Court —ia 
construing such statutes as the New York Work 
man’s Compensation law, for instance, which 
cannot now come before it on appeal from the 
decision of the New York court of final resort — 
would be able to assist in bringing about a unl 
form construction of the “due process’ claus. 
Mr. Dodd, therefore, would change the prov- 
sion in the new Federal Judicial Code taken from 
the Federal Judiciary Act as enacted in 1867. 
He does not make this proposal, however, with- 
out carefully considering the objections that 
might be offered against its adoption. 
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This article was prepared during the summer 
of 1911 at the suggestion of some members of 
Congress who had become interested in the pro- 
amendment of the Federal Judicial Code. 
A recommendation identical to that contained 
in thisarticle was made to the American Bar Asso- 
‘ciation during the latter part of August by its 

ial committee to suggest remedies and form- 
ulate proposed laws to prevent delay and unneces- 
sary cost in litigation; and this recommendation 
was unanimously approved. The American 
Bar Association therefore now stands committed 
to the propesal to allow a general right of appeal 
on all questions of the validity of a statute under 
the Constitution and laws of the United States. 


See Judicial Recall. 


Constitutional Law. See Fourteenth 
Amendment, Judicial Recall, Workmen’s Com- 


pensation. 


Contracts. ‘‘Releases and Covenants Not 
to Sue Joint, or Joint and Several Debtors.” By 
Prof. Samuel Williston. 25 Harvard Law Re- 
view 203 (Jan.). 

“The subject of joint contracts is regarded 
as an elementary one in the law of contracts, 
yet its difficulties have received singularly little 
discussion either in treatises on the law of con- 
tracts or in essays. The fullest treatment of 
the matter is perhaps to be found in books on 
the law of partnership. But it is not always easy, 
where a partnership is concerned, to be sure how 
far peculiar rules of partnership may have affected 
the general principles of joint contracts.” 


Criminal Procedure. ‘Lynching Unneces- 
sary: A Report of Commonwealth v. Christian.” 
By Richard W. Hale. 45 American Law Review 
875 (Nov.-Dec.). 

“The proverbial law’s delays and lynch law 
both merit condemnation.” As a protest against 
the over-emphasis placed on these two evils by 
publicity, the author deems it a pleasure to sub- 
mit to the public and the legal profession a 
report of this case. 

“A Trial for Murder in England.” 45 Ameri- 
can Law Review 801 (Nov.-Dec.). 

Conclusion of the Dickman case (see 23 Green 
Bag 644). 

Educational Trusts. ‘Educational Trusts 
and Recent Decisions.” By J. Edward Graham, 
K.C. 23 Juridical Review 243 (Oct.). 

The effect of the transfer of educational trusts 
to school boards, under English law, is considered. 


Equity. See Admiralty. 


Evidence. ‘The Artificiality of our Law of 
Evidence.” By Hon. Simeon E. Baldwin, LL.D. 
21 Yale Law Journal 105 (Dec.). 

An article full of shrewd common sense which 
should be read by everyone interested in the 

ssive reform of existing procedure. 

“The starting point in disposing of an objection 
to proof of any fact should always be this: ‘Unless 
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excluded by some rule or principle of law, any 
fact may be proved which logically tends to aid 
the trier in the determination of the issue. Evi- 
dence is admitted, not because it is shown to be 
competent, but because it is not shown to be 
incompetent.’ The question, also, as to its re- 
ception is always one to be answered with a 
view to practical rather than theoretical consid- 
erations. Will or will it not tend to throw light 
on the justice of the case on trial? This the trial 
judge must determine lergely as a matter of com- 
mon sense. He must be armed with a pretty 
wide discretion. 

“The present tendency of most American 
courts is in this direction. . . . 

“Our jurors are now generally intelligent and 
fairly educated men. There is less and less n 
to guard them from hearing evidence which is 
objectionable because remote. They can them- 
selves appreciate its remoteness and weigh it 
accordingly. 

“To some extent all courts have met this 
change of conditions.” 


See Expert Testimony. 


Expert Testimony. ‘Proof of Handwrit- 
ing.”” By Albert S. Osborn. 6 Jilinois Law Re- 
view 334 (Dec.) 

The author proposes that wise rules of prac- 
tice admitting proved standards of comparison 
be adopted, and that the appellate courts desig- 
nate qualified experts who may be called upon 
to give evidence for the state or court when there 
is a conflict of testimony. 


Federal Control. 
Statutes, State Control. 


Federal Courts. ‘‘The Neglected Depart- 
ment.” By Judge George C. Holt. North Ameri- 
can Review, v. 195, p. 15 (Jan.). 


“Nearly twenty years ago a change in the 
federal judicial system, more important than 
had ever occurred before, was caused by the 
establishment of the Circuit Courts of Appeals. 
The business of the Supreme Court had been 
for many years badly in arrears. To relieve 
the congestion it was determined to create a 
system of intermediate courts of appeal. The 
obviously proper thing to have done would have 
been to establish new and distinct courts, made 
up of a acs ay number of judges, having no con- 
nection with the courts subject to their appellate 
jurisdiction. What was actually done was to 
create courts of appeal to be held by the existing 
circuit judges, with power in them to call in any 
of the district judges when necessary. The num- 
ber of the judges constituting these courts is 
usually three, and they habitually sit in review 
of each other’s decisions. .. . 

“Under the new act, going into effect on Jan- 
uary 1, 1912, transferring the original jurisdic- 
tion of the circuit courts to the district courts, 
the district judges will continue to do substan- 
tially all of that work. In striking contrast with 
this spirit of “areqpenan | in organizing these im- 
portant appellate courts has n the action of 


See Constitutionality of 


—— in establishing various special tribu- 
nals.” 
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The niggardliness of Congress in providing 
for the needs of the federal courts is shown, with 
special reference to New York City and the 
poor court house facilities there. 


Fourteenth Amendment. “The Four- 
teenth Amendment and the Negro Race Ques- 
tion.”” By Charles Wallace Collins. 45 Ameri- 
can Law Review 830 (Nov.-Dec.). 


“It may be said the Amendment is the negro’s 
Magna Carta — it is to him a perpetual guar- 
antee of protection from discrimination. We 
have seen, however, that the validity of this asser- 
tion is reduced to an uncertain and undefined 
minimum by the facts.” 


Fraudulent Conveyances. ‘Fraudulent 
Conveyance Law and Bankruptcy.”’ By J. M. 
Mason. 17 Virginia Law Register 657 (Jan.). 


First instalment of a discussion of Moore v. 
Tearney, 62 W. Va. 72, 57 S. E. 263. 


General Jurisprudence. ‘The scope and 
Purpose of Sociological Jurisprudence, II.” By 
Professor Roscoe Pound. 25 Harvard Law Re- 
view 140 (Dec.). 


Reviewing the first paper of this series (23 
Green Bag 425), which appeared in the June num- 
ber of the Harvard Law Review, we said that 
the series promised to be noteworthy, because 
of its exposition of tendencies now visible in the 
scientific investigation of fundamental problems, 
and of the present status of legal science in its 
higher forms. The second paper, which deals 
with recent phases of juristic philosophy, chiefly 
in Germany but also in France, is notably instruc- 
tive, and will be appreciated particularly for its 
observations with regard to Ihering, who stands 
for the Social Utilitarians, Stammler, the typi- 
cal Neo-Kantian, and Kohler, leader of the Neo- 
Hegelians, who is ‘without question the first of 
living jurists.” The treatment is distinguished 
by qualities of breadth and solidity rare in con- 
—r English and American writing in this 

eld. mabe [eget 

“For sociological jurisprudence, the importance 
of Stammler’s work is threefold: 


(1) Like Ihering he gives us faith in the 
‘efficacy of effort’ as Ward happily puts it, and 
furnishes a philosophical foundation for the con- 
scious endeavor to promote social justice in 
which the sociologists rightly demand that the 
science of law as well as the science of legislation 
co-operate. ; 

““(2) He puts a social philosophy of law in 
place of the individualist philosophy theretofore 
dominant and formulates a legal theory of social 
justice. 

““(3) He adds a theory of just decision of 
causes to the theory of making of just rules and 
thus raises the important problem of the applica- 
tion of legal rules, of which there will be much 
to say in another connection. Suffice it to say 
here that this has become a burning question in 
recent juristic literature. .. . 

“Declaring that Stammler’s Neo-Kantian 
philosophy of law is unhistorical, Kohler takes 
or his starting-point a dictum of Hegel that law 


is a phenomenon of culture. But he does ng 
use this proposition as something from which ty 
bring forth an entire system by purely deductive 
processes. He seeks instead to proceed empiri. 
cally upon the basis afforded by ethnology, com. 


parative law, and comparative legal history, § 


Savigny held that law was a product of the gen. 
ius of a people and was no more a result of cop. 
scious human will than is language. Kohler, o 
the other hand, holds that it is a product of the 
culture of a people in the past and of the attem 
to adjust it to the culture of the present. the 
does not exclude conscious effort to make this 
adjustment. On the contrary, he holds that 
the ‘jural postulates’ of the culture of a peo 
for the time being are to be discovered and r= 
law is to be brought into accord therewith. Ye 
he recognizes, as the legal historian must, the 
limitations upon the ‘efficacy of effort’ in that 
we have to shape the material that has come 
down to us so that it meet the requirements of 
present culture, ‘so that it further culture and 
does not check and repress it.’ Moreover, this 
adjustment has to be made with respect toa 
constantly progressing culture. Hence law cap. 
not stand still.... 

“Thus Kohler’s doctrine calls for an under. 
standing of the social history of a people and of 
its relation to law, whereas in the past we have 
looked to political history and the relation there. 
of to legal systems. Moreover, he conceives 
that legal history affords generalizations which 
are fundamental for the philosophy of law.” 

Government. ‘The Parliament Act and the 
British Constitution.”” By Edward Jenks. 12 
Columbia Law Review 32 (Jan.). 

“The change will certainly not destroy the 
House of Lords as a legislative body. In the 
event (improbable, it is to be hoped) of the 
continuing a steady opposition to Liberal pro- 
posals, it will speedily = found, that a power to 
delay for two years the passing of a first-class 
measure is far from trivial.” 

See Constitutionality of Statutes, Judicial 
Recall. 

Insurance. “Insurance of Property Sub- 
ject to a Life Interest.” By Robert F. Irving. 
23 Juridical Review 221 (Oct.). 

;, Treated from the point of view of English 
aw. 


International Arbitration. ‘Legal Limita- 
tion of Arbitral Tribunals.” By Alpheus Henry 
Snow. 60 Univ. of Pa. Law Review 153 (Dec.). 


This interesting and vy eer article contains 


the suggestion that the United States take the 
lead in offering to submit all controversies to 
arbitration, ‘‘on the understanding that the arbi- 
trators were to regard themselves as legally 
limited by the principle of universal law that no 
person 1s to be deprived of his liberty or pro 

erty by any political society or government with- 
out due process of law, and, subject to this law, 
by all the customary organic and regulative law 
of the society of nations, as the same is now for- 
mulated under the name of ‘international law 
and as it may be formulated by the authentica- 
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tion of reasonable customs —the existence of 
customs and their reasonableness being deter- 
mined by having regard to and respect for all 
existing accepted customs, the principles of all 
civilized systems of laws, and the precedents 
under these systems... .. é eid 
“It seems probable that the question of limita- 
tion of arbitral tribunals will be open for discus- 
sion at the next Hague Conference, even if this 
nation should hold to the existing treaties. There 
seems to be a general desire among the nations 
that what is called ‘codification of international 
law’ shall be considered by the Conference. This 
will, it would seem, necessarily involve the ques- 
tion of legal limitation of states, governments 
and arbitral tribunals. Asa result of these dis- 
cussions, it will be made clearer to us what ought 
to be our permanent policy in the matter of judi- 
cial settlement of international disputes. The 


great danger to the cause of judicial settlement 
appears to lie in the adoption by the leading 
nations of an insufficiently considered policy 
which will subject them to legally unlimited 
power and will result in war rather than in peace, 
thus bringing judicial settlement into disrepute.” 


“The Pending Arbitration Treaties: An Ap- 
peal for their Ratification.” By William Howard 
Taft, President of the United States. Century, 


y, 88, p. 459 (Jan.). 

“Recent events in China and Tripoli have 
been cited as evidence against the pending 
treaties. Both citations are, to my mind, unfor- 
tunate. In the case of China it is urged that 
failure to cultivate the military spirit has been 
responsible, first for the loss to China of various 
of its provinces which, in effect, have been seized 
by foreign powers, and finally for the dire revolu- 
tion from which that empire is now suffering. 

“The ideal for which sincere advocates of 
universal peace are striving is an international 
court of arbitration before which a weak nation 
may summon one more powerful when the weak- 
er believes its rights are being violated by the 
more powerful. If there has been unjust spolia- 
tion of China, such a tribunal would have dis- 
closed the fact and would have forbidden such 
spoliation.”’ 


“The General Arbitration Treaties.” By 

Prof. Charles C. Hyde. North American Re- 
new, v. 195, p. 1 (Jan.). 
_The author, who holds the chair of interna- 
tional law in Northwestern University, is in 
sympathy with the treaties, and discussing the 
various arguments against their ratification, he 
concludes that their terms should not be materi- 
ally modified, unless with the idea of more clearly 
excluding purely political questions from the 
sphere of justiciable differences. 


“The Place of Force in International Rela- 
tions.” By Rear-Admiral A. T. Mahan, U. S. N. 
North American Review, v. 195, p. 28 (Jan.). 

These articles of Admiral Mahan’s, though 
possibly laboring under the slight misconcep- 
tion that law and force are necessarily anti- 
hetical, are of interest for their historical re- 
view of the international politics of the United 
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States, and for some sagacious observations on 
the function which economic and military power 
must continue to play in international affairs. 


International Law. See Conflict of Laws, 


International Arbitration. 


Interstate Commerce. ‘‘The Use and the 
Abuse of the Commerce Clause.” By Frederick 
H. Cooke. 10 Michigan Law Review 93 (Dec.). 


“The power of legislation that has been al- 
lowed to Congress under the commerce clause 
is a superfluous power of legislating on matters 
as to which ample power has been reserved to 
the states, as in case of legislation relating to 
(1) prohibition of transportation, (2) the con- 
duct and liability of those engaged therein, (3) 
furnishing the means thereof, or authority to 
engage therein.” 


See State Control. 


Judicial Precedent. ‘“‘The Value of Pre- 
cedent.”” By Judge Shackelford Miller. 45 
American Law Review 857 (Nov.-Dec.). 


“It is not within the scope of this paper to go 
into the doctrine of stare decisis, which requires 
a court to follow its own precedent. We are con- 
cerned only with those qualities which give value 
to a case as a precedent. That the law grows 
by means of precedents may be seen from a 
slight examination of any case book used in our 
modern law schools.” 


Judicial Recall. ‘The Recall and the Poli- 
tical Responsibility of Judges.”” By W. F. Dodd. 
10 Michigan Law Review 79 (Dec.). 


“There is some solid basis for the movement 
for the recall of judges. We have officers exer- 
cising large political powers without a corres- 
Loma | political responsibility. ... If state 
courts have abused their power to declare state 
laws unconstitutional on ‘due process’ and ‘equal 
protection’ grounds, it is possible to remedy the 
situation by two measures, the one involving a 
change in state constitutions, and the other an 
act of Congress. 

“The states may strike the ‘due process of 
law’ and the ‘equal protection of the laws’ clauses 
from their constitutions. These clauses must 
mean the same thing in state constitutions as in 
the federal Constitution, although it must be 
said that they are often interpreted to mean 
different things. . . . 

“If the ‘due process’ and ‘equal protection’ 
clauses are stricken from state constitutions, 
state decisions declaring state laws unconstitu- 
tional upon these grounds must be based on the 
federal constitutional provisions, and it should 
be possible without great difficulty to obtain a 

rompt and uniform interpretation of these 
ederal clauses for the whole country by an 
amendment to the federal Judicial Code, so as 
to permit review by the United States Supreme 
Court of state decisions holding state laws invalid 
on federal constitutional grounds. . . . 

“The suggestions made above would make 
conflicting interpretations impossible and pre- 
vent delay.” 
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See Constitutionality of Statutes. 
Legal Cause. See Torts. 


Legal Education. ‘Should the Law Teacher 
Practise Law?” By Albert M. Kales, with note by 
Dean Ezra R. Thayer. 25 Harvard Law Review 
253 (Jan.). 

Mr. Kales argues persuasively in favor of the 
affirmative side of this question. Dean Thayer 
would himself state the advantages of law prac- 
tice with wider reservations, though in general 
agreement. 

See Pleading, Roman Law. 


Legal History. ‘Puritanism and the Com- 
mon Law.” By Prof. Roscoe Pound. 45 Ameri- 
can Law Review 811 (Nov.-Dec.). 


“It is, however, in application and adminis- 
tration of the law that Puritanism has produced 
the most serious results. The Puritan charac- 
teristic jealousy of the magistrate has taken an 
extreme form and has been developed in our 
legal procedure as a jealousy of the judge. ‘There 
is,’ says Bryce, ‘a hearty Puritanism in the view 
of human nature which pervades (the Consti- 
tution). It is the work of men who believed in 
original sin, and were resolved to leave open for 
transgressors no door which they could possibly 
shut.’ It is hardly too much to say that the 
Puritan ideal state was a permanent deadlock 
where the individual, instructed by a multitude 
of rules but not co-erced, had free play of the 
dictates of his own reason and conscience. For 
our legislation exhibits an inconsistency that is 
part of the Puritan character. He rebelled 
against control of his will by state or magistrate, 
yet he loved to lay down rules, since he realized 
the intrinsic sinfulness of human nature. Accord- 
ingly we have abundance of rules and no ade- 
quate provision for carrying them out.” 


“Central Courts of Law and Representative 
Assemblies in the Sixteenth Century.”” By W.S. 
Holdsworth, St. John’s College, Oxford. 12 
Columbia Law Review 1 (Jan.). 


“In England and in England alone the mediae- 
val conception of the supremacy of the law was 
adapted to the needs of a modern state. That 
it could be thus adapted is due in part to the 
retention by the Tudors of the mediaeval mach- 
inery of local government, but chiefly to the 
maintenance of the old alliance between Parlia- 
ment and the common law.” 


“The Mosaic Law.”’ By Clarence A. Lightner. 
10 Michigan Law Review 108 (Dec.). 

“For us, the importance of the Mosaic law 
lies in its intimate connection with the Jewish 
religion and its relation to Christianity. It has, 
on this account, exerted an influence upon mod- 
ern peoples out of proportion to its own merits, 
when considered simply as a system of juris- 
prudence.” 

Marriage and Divorce. ‘Shall Congress 
Establish Uniform Divorce Laws?” By J. C. 
Wise. 11 Phi Delta Phi Brief 299 (Dec.). 

An argument in favor of unification. 


The Green Bag 


Minnesota Rate Case. See State Contry, 


Monopolies. ‘The Recent Trust Deg. 
sions.” By Henry R. Seager. Political Scieny 
Quarterly, v. 26, p. 581 (Dec.). 

An able discussion, which if not so illuming. 
ing as Mr. Raymond’s article in the Harayj 
Law Review, noted last month (24 Green Bag 2) 
as an analysis of the content of the decisions 
nevertheless sets forth sound views regarding 
their value. 


Municipal Corporations. 
pect of Municipal Aesthetics.’”’ By Robert 4 
Edgar. 18 Case and Comment 357 (Dec.), 

“If the reasoning of the Copley Square cay 
[174 Mass. 476, affd. 188 U. S. 491] should be 
adopted, and it seems to be sound and to haye 
met with approval whenever discussed, it would 
be constitutional for the legislature on making 
compensation, for purely aesthetic reasons, to 
authorize a municipality to limit the height and 
style of architecture of private buildings, where 
the purpose is a public one, such as to preserve 
the architectural harmony and beauty of a pub. 
lic square, or of the surroundings of a public 
park or building.” 

Other phases of the subject are discussed. 


“The Legal As 


“Liability of Commissioners, Supervisors, etc, 
for Injuries on Highway.” By William M. 
Rockel. 73 Central Law Journal 433 (Dec. 22), 


A review of the authorities which shows under 
what conditions an available remedy at law is 
created. 


Partnership. See Contracts. 


Pleading. ‘Should Common Law Pleading 
be Taught in a Virginia Law School?” By 
Charles A. Graves. 17 Virginia Law Register 668 
(Jan.). 

This study ‘“‘possesses such cultural and dis- 
ciplinary value as to rank with logic and meta 
physics.”’ 

Practice. ‘‘The Trial of Cases in Pennsyl- 
vania.”” By Henry B. Patton. 60 Univ. of 
Pa. Law Review 181 (Dec.). 

Dealing with the points of practice that aris 
from the time a case is called until the verdict 
of the jury has been passed upon by the trial 
court. Outlined particularly for the benefit 
of the young member of the bar who has not 
yet tried his first case. 

Prescription. ‘‘Acquisitive Prescription— 
Its Existing World-wide Uniformity.” By Prof. 
Charles P. Sherman, D.C.L. 21 Yale Law Jow- 
nal 147 (Dec.). 

A study of the Roman law doctrines, showing 
= what extent they survive in contemporary 
aw. 

Procedure. 
dence. 


Questioned Documents. 
timony. 


See Criminal Procedure, Ev 


See Expert Tes 
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Race Distinctions. See Fourteenth Amend- 


ment. 

Railway Rates. ‘Authorizing a Federal 
Commission to Fix Rates of Interstate Carriers 
Is not a Delegation of Congressional Legislative 
Power in the Constitutional Sense.” By Paca 
Oberlin, D.C.L. 72 Central Law Journal 425 
(Dec. 15) 

“The act appears to prescribe a sufficient stand- 
ard for the guidance of the Commission, in that 
it is not left to that body arbitrarily to invent 
arule by which it determines what is right and 
proper according to its own understanding.” 

See State Control. 


Real Property. 
By Uriel H. Crocker. 
315 (Dec.). 

Bearing the subtitle, ‘“‘A Conveyancer’s 
Romance.” First printed in the American Law 
Review, Oct. 1875. 

See Prescription. 

Roman Law. ‘The Value of Roman Law 
to the American Lawyer of Today.’’ By Prof, 
Charles P. Sherman, of Yale Law School. 60 
Univ. of Pa. Law Review 194 (Dec.). 

“All civilized countries of the world, except 
Great Britain and the United States, have fol- 
lowed the example of Rome and codified their 
law, — France, Germany, Spain, Italy, Austria, 
the Latin-American States and Japan have 
adopted the Roman Emperor Justinian’s solution 
ofthis problem, Our lawyers are being driven — 
whether they like it or not —to examine the 
means and results of codification. In the future 
—the immediate future —those in the legal 
profession who can do this work will reap its 
tewards.”’ 

See Prescription. 

Sales. ‘‘Sales of Personal Property.” 27 
Bench and Bar 59, 109 (Nov.-Dec.). 

A description of chapter 571 of the Laws of 
1911 of New York, which is the Uniform States 
Act drafted by Professor Samuel Williston 
enacted without substantial change. Numerous 
New York citations have been annotated. 

State Control. ‘‘The Limitation of State 
Control over the Regulation of Rates.” By Jay 
Newton Baker, LL.M., J.D. 21 Yale Law Jour- 
na} 126 (Dec.). 

“No one can criticise the legal ability and logic 
displayed in the Minnesota Rate decision. It 
is heavier than the majority of people conceive. 
legislation that favors the greatest good and 


benefits the greatest number should be the uni- 
versal rule,”’ 


“The History of a Title.” 
11 Phi Delta Phi Brief 


“State Taxation of Interstate Commerce, I.”’ 


By H. J. Davenport. Political Science Quar- 
erly, v. 26, p. 643 (Dec.). 

In this instalment, a way is pointed out in 
which the states may burden the intangible prop- 
erty of corporations engaged in interstate com- 
merce; which amounts to saying that the un- 
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earned increment of the tangible property may 
be taxed. 

“Recent Federal Court Decisions Affecting 
State Laws Regulating Freight and Passenger 
Rates.’’ By Hon. Grant G. Martin, Attorney- 
General of Nebraska. 21 Yale Law Journal 117 
(Dec.). 

“In the Minnesota case the Court assumes 
that the rates, both passenger and freight, fixed 
by the railroads prior to the Minnesota reductions, 
were lawful rates because the companies had 
filed their schedules with the interstate commerce 
commission. The companies have been carrying 
passengers over this same territory for a third 
of a century at three cents per mile. During 
that time the improvement in facilities and equip- 
ment have enabled them to lessen the corres- 
ponding operating expenses, and in the mean- 
while this territory has quadrupled in popula- 
tion. If those rates fixed by the companies 
thirty years ago were compensatory, what must 
they now be under present conditions?” 

See Interstate Commerce. 


Taxation. See State Control. 


Torts. ‘Legal Cause in Actions of Tort; I, 
II.” By Prof. Jeremiah Smith. 25 Harvard 
Law Review 103 (Dec.), 223 (Jan.). 


The most logical and thorough discussion of 
legal cause that has come to notice in a long time. 
Professor Smith examines a number of defini- 
tions of legal cause, and finds them untenable. 
He finally takes up the alleged rule of improb- 
able consequence stated in this negative form, 
“that if a consequence which actually resulted 
from defendant’s tort was an improbable con- 
sequence, then defendant is exonerated on the 
ground that his tort was not the legal cause.” 

Considering this rule in the light of authority, 
he finds it sustained by Pollock, Salmond, Cooley 
and Watson, and rejected by Beven, Bohlen 
and Street. The rule is exhaustively discussed, 
but is not favored: — 

“It is better squarely to reject the alleged 
rule of non-liability for improbable consequences 
than to affect to maintain the rule, and then 
practically get rid of it in a large proportion of 
cases by applying qualifications which are not 
consistent with the natural interpretation of the 
rule. It seems absurd to retain it as nominally 
the general rule, and then explain that, if con- 
strued in its natural meaning, it does not apply 
in the majority of cases. Such a course does not 
tend to promote legal symmetry or clearness of 
thought; and it is especially perplexing to be- 
ginners in the study of law.’ 

A third concluding instalment may be ex- 
pected to deal constructively with the formula- 
tion of a theoretically sound rule. 


Uniformity of Law. 
of Statutes. 

Wills. ‘Admissibility of Extrinsic Evidence 
in Aid of the Interpretation of Wills.” By A. L. 
Cordiner. 23 Juridical Review 266 (Oct.). 

“In England, an inquiry is not allowable to 


See Constitutionality 
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explain the will, but merely to explain what 
passes by the will by ascertaining the only prop- 
erty to which it could possibly have any refer- 
ence. A much more definite result . . .has been 
reached than in Scotland.” 


Workmen’s Compensation. ‘Workmen’s 
Compensation Acts: Their Theory and Their 
Constitutionality.”. By Eugene Wambaugh. 
25 Harvard Law Review 129 (Dec.). 


“Nothing in the decisions of the Supreme 
Court of the United States appears to prevent 
legislative bodies from shifting the primary incid- 
ence of the financial burden of an employee’s 
accident from the employee himself to the em- 
ployer — that is to say, from one to the other of 
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the two persons who jointly enter upon the 
industrial undertaking and a thus participate 
in creating the situation out of which will com 
the casualty and the resultant loss to society, 

“The conclusion, then, is that, whether work. 
men’s compensation acts are desirable or not 
their essential features, both by reason and by 
the weight of decision, are constitutional. Appar. 
ently in large industrial enterprises the fellow. 
servant rule, assumption of risk, and contriby. 
tory negligence are under sentence of death, 
That is a matter for the statesman and the legis. 
lator. To the mere lawyer it is clear enough 
that these old defenses are not rendered inyyl. 
nerable and immortal by the Constitution of 
the United States.” 


See Constitutionality of Statutes. 





Latest Important Cases 


Employers’ Liability. Constitu- 
tionality of Federal Statute — Fellow- 
Servant Rule — Interstate Commerce. 

U.S. 


The constitutionality of the federal 
employers’ liability law of 1908 was up- 
held by the Supreme Court of the United 
States Jan. 15. The Court also decided 
that state courts may enforce that act 
when local laws are appropriate. 

The question came before the Court 
in a number of cases heard together in 
February, 1911. The principal case was 
that of Ora L. Babcock v. Northern 
Pacific Ry. Co. 

The decision was unanimous and a 
complete victory for the Government 
on every point. Mr. Justice Vande- 
vanter declared that Congress had the 
right to regulate the relation of inter- 
state railroads to their employees. Con- 
gress had not gone beyond its power by 
abrogating the common-law rule that 
an employer was not liable for the in- 
juries resulting to employees by the 
negligence of fellow servants. ‘“‘No one 
has a vested property right in the com- 
mon law,” said the Court, which found 
that the present law did not regulate 


intra-state commerce and therefore was 
not objectionable on that ground. No 
objection was found in the fact that the 
act did away with the doctrine of 
assumption of risk by employees and 
restricted the doctrine of contributory 
negligence. 

The first law, enacted in 1906, was 
declared unconstitutional in 1908 be- 
cause it embraced within its terms a 
regulation of intra-state commerce as 
well as interstate. 


Inheritance Taxes. Gifts  inier 
Vivos — Fourteenth Amendment — Due 
Process and Equal Protection of the Laws. 

U.S. 


The United States Supreme Court 
in Kenney v. Comptroller of the State of 
New York (Oct. term, no. 81) decided 
Jan. 9, held the New York inheritance 
law not violative of the Fourteenth 
Amendment in so far as it imposes a tax 
upon property transferred inter vivos. 

The decedent, whose administrator 
brought the action, had executed a deed 
four years before her death conveying 
certain stocks and bonds to a New Jersey 
trustee, for the benefit of her three chil- 
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dren and herself, with a provision al- 
lowing the property to be transferred 
to them upon her death. The Court 
(Lamar, J.) said : — 

“There is no natural right to create 
artificial and technical estates with limi- 
tations over, nor has the remainderman 
any more right to succeed to the posses- 
sion of property under such deeds than 
legatees and devisees under a will. The 
privilege of acquiring property by such 
an instrument is as much dependent 
upon the law as that of acquiring prop- 
erty by inheritance, and transfers by 
deed to take effect at death have fre- 
quently been classed with death duties, 
legacy and inheritance taxes... . 

“The Fourteenth Amendment does not 
diminish the taxing power of the state, 
but only requires that in its exercise 
the citizen must be afforded an oppor- 
tunity to be heard on all questions of 
liability and value protection. It does 
not deprive the state of the power to 
select the subjects of taxation.” 


= Literary Property. Copies of Pri- 
f w,. Letters — Injunction to Restrain Use 
for Advertising Purposes. Mass. 


C. F. Libbie & Co. advertised for 
sale copies of private letters written by 
Mary Baker G. Eddy to her cousin 
about 1876, and the executor of Mrs. 
Eddy’s estate applied for an injunction 
restraining the use of the letters for 
advertising or other purposes. 

In the first decision rendered in Massa- 
chusetts regarding proprietary rights in 
ordinary private lettes., the Massa- 
chusetts Supreme Judicial Court (Baker 
v.C. F. Libbie & Co.) held that no narrow 
exceptions could materially affect the 
general rule that an author has a pro- 
prietary right in his letters which will be 
protected by law. This right involves 
aright of the author to copy or to secure 
copies, as otherwise his right of publica- 
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tion might be lost. An injunction was 
therefore granted. 


Railway Rates. Unjust Discrim- 
ination in Freight Charges — Order by 
Interstate Commerce Commission Prere- 
quisite to an Action. U.S. 

In Robinson v. Baltimore & Ohio R. R. 
Co., decided by the United States Su- 
preme Court in an opinion filed Jan. 9, 
the Court affirmed a judgment of the 
Supreme Court of Appeals of West Vir- 
ginia, and held that the plaintiff was 
denied no right by the dismissal of an 
action against the railroad to recover 
a difference of fifty cents a ton between 
the freight paid on coal loaded into its 
cars from wagons and that which would 
have been paid had it been loaded from 
the tipple. 

The Court said that the interstate 
commerce act contemplated an investi- 
gation and order by the designated tri- 
bunal, the Interstate Commerce Com- 
mission, as a prerequisite to the right 
to seek reparation in the courts because 
of exactions under anestablished schedule 
alleged to be violative of the prescribed 
standards. A different procedure ‘would 
be in derogation of the power expressly 
delegated to the Commission, and would 
be destructive of the uniformity and 
equality which the act was designed to 
secure.” 


Railway Rates. Findings of Inter- 
state Commerce Commission Prima Facie 
True — Sufficiency of Substantial Evi- 
dence to Sustain an Order. ie % 


In Interstate Commerce Commission v. 
Union Pacific, Northern Pacific and 
Great Northern Railways, October term, 
1911, nos. 151, 152 and 153, the Supreme 
Court held in an opinion filed Jan. 9, 
that, as the Interstate Commerce Act 
makes the findings of the Commission 
prima facie correct, the courts, on a bill 
to enjoin the enforcement of an order, 
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would not examine the facts further than 
to determine whether there was substan- 
tial evidence to sustain the order. In 
this case three appeals were brought by 
the Interstate Commerce Commission 
from a decree of the Circuit Court for 
the district of Minnesota, enjoining a 
reduction of lumber rates named in ta- 
riffs filed by the aforesaid railroads for 
lumber shipped from the coast to St. 
Paul, Omaha and Chicago. The rail- 
roads contended that the order was be- 
yond the power of the Commission be- 
cause entered without any evidence or 
finding that the rates fixed by the car- 
riers were unjust or unreasonable. 

Mr. Justice Lamar, delivering the opin- 
ion of the Court, said: 

“The findings of the Commission are 
made by law prima facie true, and this 
court has ascribed to them the strength 
due to the judgments of a tribunal ap- 
pointed by law and informed by experi- 
ence: Ill. Cent. v. I. C. C., 206 U.S. 441. 
Its conclusion, of course, is subject to 
review, but when supported by evidence 
is accepted as final; not that its deci- 
sion, involving as it does so many and 
such vast public interests, can be sup- 
ported by a mere scintilla of proof — but 
the courts will not examine the facts 
further than to determine whether there 
was substantial evidence to sustain the 
order.” 


Trial by Jury. Separate Prelimin- 
ary Trial of One or More Issues — Sub- 
stance of Right Must Alone be Pre- 
served. N.Y. 


The appellant in Smith v. Western 
Pacific Ry. Co. had sued to recover a 
balance claimed to be due on a contract 
for services. The respondent had set 
up a general denial, and had set up 
among other affirmative defenses the 
Statute of Limitations. The Supreme 
Court of New York ordered a separate 
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and preliminary trial of the issues aris. 
ing under this defense, and the Appellate 
Division affirmed the order. The appel. 
lant contended that his constitutional 
right of trial by jury was impaired by 
section 973 of the Code of Civil Prog 
dure. 

The Court of Appeals (Hiscock, J.), in 
a decision rendered Dec. 19, repudiated 
this view, saying: — 

“It is well settled that the object of 
such a provision is to preserve the sub. 
stance of the right of trial by jury rather 
than to prescribe the details of the meth. 
ods by which it shall be exercised and 
enjoyed. Thus in Walker v. Southem 
Pacific R. R. (165 U.S. 593, 396), Judge 
Brewer, considering whether a statute 
of New Mexico violated the provisions 
of the United States Constitution on 
this subject, said: ‘The question is 
whether this act of the territorial legis. 
lature in substance impairs the right of 
trial by jury. The Seventh Amendment, 
indeed, does not attempt to regulate 
matters of pleading or practice, or to 
determine in what way issues shall be 
framed by which questions of fact are 
to be submitted to a jury. Its aim is 
not to preserve mere matters of form 
and procedure, but substance of right. 
This requires that questions of fact in 
common law actions shall be settled by 
a jury, and that the court shall not 
assume directly or indirectly to take 
from the jury or to itself such preroga- 
tive. So long as this substance of right 
is preserved, the procedure by which 
this result shall be reached is wholly 
within the discretion of the legislature, 
and the courts may not set aside amy 
legislative provision in this respect be 
cause the form of action—the mere 
manner in which questions are sub 
mitted —is different from that which 
obtained at the common law.’ ”’ 

N. Y.L. Jour., Dec. 28. 
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PUBLICITY OF COURT PRO- 
CEEDINGS 


HE Richeson case in Massachu- 

setts furnished the occasion of a de- 
mand for legislation empowering courts 
toexclude the public and the press from 
court rooms where evidence would be 
likely to be given injurious to the morals 
of the community. Many of the clergy 
appeared to favor such a measure. A 
bill aiming at such a reform was actually 
introduced on the petition of a Boston 
attorney. 

We have already declared, in these 
pages, that secret trials are opposed 
to the spirit of our institutions, and we 
believe that publicity of all court pro- 
ceedings is necessary not only to insure 
the rights of litigants being preserved 
but for the protection of the interest of 
the community in the just outcome of 
every controversy. The disclosures of 
the Richeson case, had it ever come to 
trial, would have been filthy, but as 
has been observed the openness of court 
procedure must be maintained at all 
costs. 

At the same time, the publicity of 
court proceedings does not imply the 
publication of salacious details, and legis- 
lation could undoubtedly prevent abuse 
by the press of the right of publishing 
verbatim reports of evidence injurious 
tothe morals of youth, or from comment- 
ing on the evidence in an objectionable 
manner. The facts of court proceedings 
can be presented in cold language with- 
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out furnishing alluring details which 
pander to morbid curiosity. The Vir- 
ginia statute forbidding publication of 
the details of executions has proved? to 
be a dead letter, but there is undoubtedly 
a public sentiment which finds a greater 
evil in publication of details of obscene 
testimony, and would lend greater en- 
couragement to the enforcement of: a 
law designed to avert the greater danger. 


THOMAS LEAMING 


T IS with deep regret that we re- 
cord the death of Thomas Leam- 
ing, Esq., of Philadelphia, in his fifty- 
fourth year. He was an old-time con- 
tributor to the Green Bag, whose ‘‘Phila- 
delphia Lawyers in the London Courts,” 
recently issued, illustrated by his own 
charming sketches, contains probably 
the most attractive description ever 
written of legal institutions and pro- 
fessional etiquette in the mother country. 
His gifts were of a kind pre-eminently 
worthy of the ancient and dignified pro- 
fession of the law, and were well sum- 
marized in the following remarks by 
Russell Duane, Esq., at the memorial 
exercises held by the Philadelphia 7 
on December 29: 

“That stately, dignified form was sym- 
bolical of the ordered mind within and 
of that aesthetic temperament which in 
his early days caused him to hesitate in 
his choice between the life of the artist 
and the life of the lawyer. Having chosen 
the career of the law, that same artistic 
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impulse came to the surface in many 
characteristic ways—in his courtly 
manner, in his rigid adherence to the 
rules of etiquette, in the exquisite lan- 
guage of his oral arguments, and in the 
peculiar printing and arrangement of 
his paper-books in appellate courts. 
The late Justice Dean of the Supreme 
Court of Pennsylvania stated shortly 
before his death that Mr. Leaming’s 
paper-books, in these particulars, out- 
classed those of any other lawyer then 
practising in the state. Another learned 
member of that court recently awarded 
the highest praise to the arrangement, 
brevity and conciseness of his oral argu- 
ments. I doubt whether any practising 
lawyer at the American bar surpassed 
Mr. Leaming in the ability to state a 
proposition of law correctly in the small- 
est possible number of words. His com- 
mand of the English language and his 
power of clear and forcible expression 
were equaled by the logic of his reason- 
ing and the soundness of the legal con- 
clusions which he advanced in his argu- 
ments. 

“In his professional progress he had 
reached a point where the future held 
great and certain things in store for 
him. He was continually adding to the 
list of important corporations which he 
represented. Had his life been prolonged 
no man stood a better chance of becom- 
ing in time the leader of the Philadel- 
phia bar.” 


4 QUESTION OF FEES 


HE decree printed below is vouched 


for as absolutely authentic by a 


member of the faculty of one of our best 
known law schools, who received it from 
the ‘county attorney of an adjoming 
county who transcribed it from the rec 
of the It comes to we with 


ord court 


the suggestion that ‘it is worthy of a 


place in the Green Bag’s museum of legal 
curiosities.”’ With this suggestion 
heartily agree, and we present it with 
entire impartiality, expressing no opin. 
ion as to whether the Attorney-Gener 
or the County Judge has the betty 
moral right to the fees, the question of 
what the law ought to be obviously 
falling more naturally within the pu. 
view of the profound legal theorists 
whowrite for the Harvard Law R,. 


In the County Court of Gosper County, Neb, 


Comes W. L. Reynolds, — and asks the Cour 
to approve the bonds of the precinct assesson 
and turn them over to himself for safekeeping, 
and refers the Court to the opinion of the Attor. 
ney-General of the State of Nebraska, and says 
this is the law of the State until reversed accord. 
ing to law. 

And now this 3d day of January, 1912, afte 
reading said opinion, and upon consideration 
whereof, I find that the said Attorney-General 
did not know what he was talking about—| 
find said opinion in conflict with common sense— 
and not the proper way to do business —ifa 
bond is presented to this court — the bond wil 
be filed and fully considered and if approved 
will be recorded and a certified copy furnished if 
required. Why should the legislature give every- 
thing in the way of fees to one officer — Is om 
vault better than the other — Why should the 
County Assessors Bond be in the custody of the 
County Judge and not his assistants — We know 
the intention of the Legislature in regard to the 
County Assessors Bond because it is recorded 
in the same Statutes — the same reason may bk 
applied to Precinct Assessors if not why not 
After all the Bond of the Assessor is nothing but 
Tom foolery who ever heard of the bondsmas 
of an Assessor being held to account for the act 
of the Assessor 
adjudged and De 
creed that the opinion of the Attorney Cenem 
of the State of Nebraska stating that the County 
and custody of th 


It is therefore considered 


Clerk should have the care 
Bonds 


lawful and of 


tf the Precinct Assessors is unjust us 
force and ought to be annulled 
and is hereby in the 
Done wader my hand and the Seal of @ 
thie Grd day of January, 1018 


CG. LEWIS, Couney Jude 
Recorded in batry Reeerd. Vel 


snnulied and of no valu 
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MR. SANS RECOURSE 


N ATTORNEY who had a claim 
against another attorney accepted 
with client’s consent, the note of a third 
party to debtor endorsed ‘Sans Re- 


A few days after maturity the note 
was placed by the holder with a bank 
for collection, and the usual notice sent 
by the bank to the maker. The maker 
brought the bank’s notice to the collect- 
ing attorney, and asked him to tell the 
bank the note would be met later in the 
same day. This was done, and the 
bank’s note clerk produced the paper, 
examined it, and said, “All right, we 
have Mr. Sans Recourse and the other 
endorser —do you happen to know 
where we could reach Sans Recourse if 
necessary ?”” 

Explanations followed, and the note 
derk said, ““Gee whiz, I am glad you 
called. If that paper had come in before 
maturity, we might have included Sans 
Recourse in our protest.” 


| AN OPINION OF ALEXANDER 
HAMILTON 


HE extant opinions of Andrew 

Hamilton, we understand, are very 
warce. Through the courtesy of John 
B. Daish, Esq., of Washington, D. C., 
we are able to publish the following ver- 
batim copy of an opinion with reference 
to a contract of land between Sir Wil- 
lam Kieth, Governor of Pennsylvania 
and the Province of Delaware, 1717 
1726, and one John England. The ori- 
gral document is in the possession of 
Mr. Charles England, chairman of the 
Baltimore Sewerage ( ommission 
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Delaware upon part of which Lands there was a 
small Iron fforge and supposed to be a great 
Quantity of Iron Ore; in Consideration of which 
John England was at his own charge to Erect 
sundry chargeable works for carrying on the 
making of Pigg and Barr Iron if a sufficient Quan- 
tity of Iron Ore or Mine could be found on ye 
Land for supplying the said Works and Sr: Wiln 
was to have one sixth part of all the Lands Iron 
Works &c when finished &c. 

But by the said Articles it was further agreed 
that if John England could not be supply’d with 
a sufficient Quantity of Iron Ore upon the said 
Lands for the Purposes aforesaid then he was to 
reconvey all ye Lands and Premises to Sr: Wiln 
Keith ye said John being ffirst repaid all the 
moneys paid for or on account of the said Sr: 
William 

And by the said Articles it is agreed that ye 
Conveyance of the Premises by the said Sr: Wiln 
to be said John England shall be in Trust for 
the Uses in the Articles aforesaid and especially 
that if ye said John shall not within ye time 
limited in the Articles find a sufficient Quantity 
of Iron Ore for carrying on the said Works and 
shall be willing to reconvey ye said Lands to 
Sr: Wiln his Heirs or Assigns the said John shall 
have power and right to sell as much of ye said 
Lands &c. as will repay him the money he shall 
have expended in redeeming the said Lands or on 
or for Account of the said Sr: Wiln as in ye said 
Articles is agreed. 

John England upon enquiry and tryal finds 
there is no Quantity of Ore to be got opon any 
part of ye Lands sold to him by ye said Sr: Wiln 
the mine of Ore being in the Land of one John 
Evans who lives near that place and who it was 
said had promised to sell his land to Sr: Wiln. 
But the agreement between Sr: Wiln and ye 
said John Evans (if any such was) not being 
reduced to writing John Evans denyed ye Bar- 
gain and will not sell the Land so John England 
is ready to reconvey ye Lands to Sr: Wiln or his 
assigns upon their repaying him the money he 
has advanced and laid out about the Premises 
which with Interest amounts to flour hundred 
and seventy three Pounds, Six Shillings and 
seven Pence; but neither Sr: Wiln or any Person 
having right in said Lands or any Person repre 
senting them have repaid the moneys advanced 
as aforesaid for and on Account of the anid Sr 
Wile and for redemption of the said lands 

And John England having applyed to some 
Person or Persons representing ve aaid Se Wiln 
ot hte Assignees who owned it that John bagland 
whould be agreed that he 
ebvnhd land valued and 
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Appraized as would pay ye Debt & accordingly 
they chose four indifferent persons who appraised 
Eleven hundred and twenty acres of ye said 
Land at ffour hundred and ninety two Pounds 
but ye person representing Sr: Wiln apprehend- 
ing ye Land was not appraized at its full value 
declined proceeding any further in that Affair. 

Qu: How shall John England proceed to re- 
cover his money so by him laid out for the pur- 
poses aforesaid? 

A. 1. He ought if he can to get Sr: Wiln 
Agents or Attorneys here to allow of his Account 
of the moneys advanced for Account of said Sr: 
Wiln. 

2. To get the Persons who appraised the 
Lands to certify such their Appraisement and 
that they were mutually chosen by ye said John 
England and the Persons or Persons representing 
the said Sr: Wiln or his Assigns. 

Then to request Payment of ye money of ye 
said Representatives of Sr: Wiln or his Assigns; 
which if they refuse to do, John England being 
in Possession of ye Lands may advertise his 
intentions to sell publickly at lest one month 
before ye time of the Sale and insert ye Scitatua- 
tion Quantity Quality and Conveinencys of ye 
Land to be Sold and ye Condition of Payment; 
and having done this, I think the Sale so made 
by him will be good according to Sr: Wiln Agree- 
ment 

A. HAMILTON 
Philada March 6th 1830. 


NOT PREJUDICED 


HE story of the honest Swiss who 

was too busy to leave his farm, and 
begged the neighbor who was bring- 
ing suit against him kindly to plead 
for both parties, has an amusing 
parallel in the judicial history of Con- 
necticut. 

A certain justice of the peace, wishing 
to bring suit against a citizen, consulted 
the statutes and found that suits of such 
a character might be brought before any 
justice of the peace. Accordingly, he 
concluded to try the case himself. 
Straightway he made out a writ against 
his adversary and signed it. 

On the day set for the trial, the defend- 
ant appeared with counsel. Both gentle- 
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men, not unnaturally, objected to the 
constitution of the court. 

“Why,” demanded the justice, “dp 
you deny that I am a justice of the 
peace?”’ 

The lawyer would not contest this 
point, but argued that such a construe 
tion of the law was against all sense and 
reason. 

A vigorous altercation ensued, and 
then the judge remarked that not for 
the world would he have two gentlemen 
suppose him governed by any personal 
considerations. “I will therefore,” he 
added gracefully, ‘render judgment 
against myself, and then appeal to the 
supreme court.” 

“But the curious part of it all was,” 
said the justice, in relating the story 
afterward, ‘‘that when my judgment got 
to the supreme court it was unanimously 
re-affirmed.” 


A PRINCE IN CONTEMPT 


INCE earliest times the judiciary 
of England has maintained its 
prestige to a degree unequaled in any 
other land, stoutly resisting encroach- 
ments by both the Crown and the 
people, as represented in the House of 
Commons. Perhaps one of the most 
significant incidents on record is that 
of Henry V, when Prince of Wales, and 
Chief Justice Gascoigne. 

A favorite servant of the Prince was 
indicted for a misdemeanor, and despite 
the promptly exerted influence of his 
royal master, was convicted and com 
demned. Enraged at the outcome of the 
trial, the Prince rushed into the cham | 
ber and demanded that the prisoner be 
instantly set at liberty. The Chief Jus 
tice mildly reminded the Prince of the 
reverence due the laws of the realm, 
and advised him, if he wished to be of 
assistance to the condemned man, 
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apply to the King, his father, for a par- 
don. In a still greater fury, Henry 
endeavored to take the prisoner from 
the hands of the court officers by force, 
but stopped short at sight of the stern 
face of the Chief Justice, who, rising, 
addressed him coldly. 

“Sir,” he said, “remember yourself! 
I keep here the peace of the King, your 
sovereign lord and father, to whom you 
owe double allegiance In his name, 
therefore, I charge you to desist from 
your disobedience and unlawful enter- 
prize and henceforth give a_ better 
example to those who shall hereafter be 
your subjects. And now, for the con- 
tempt and disobedience you have shown, 
I commit you to the prison of the King’s 
Bench, there to remain until the pleas- 
ure of the King, your father, be known.” 

Henry, by this time sensible of the 
insult he had offered the laws of his 
country, suffered himself to be con- 
ducted to gaol by the officers. His father, 
Henry IV, upon hearing of the incident, 
exclaimed joyously: “Happy is the King 
who has a magistrate possessed of cour- 
age to execute the laws; and still more 
happy in having a son who will submit 
to the punishment inflicted for offending 
them.” 

The Prince himself, when he became 
King, in speaking of Sir William Gas- 
coigne, said: — 

“TI shall ever hold him worthy of his 
place, and of my favor; and I wish that 
all my judges may possess the like un- 
daunted courage to punish offenders, 
of what rank soever.” 

This is the only incident in history 
where a Crown Prince was committed 
to prison for contempt of court. 

Lord Chief Justice Holt was particu- 
larly watchful that the courts should 
not be intimidated by Parliament. In 
1704, several persons who claimed to be 
freemen of the Borough of Aylesbury 
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were refused the privilege of voting at 
an election for member of parliament, 
and brought an action against the re- 
turning officer for the penalties which 
the law imposed in such cases. The 
House of Commons, conceiving this 
appeal to the courts to be an evasion of 
their privileges, passed an order declaring 
it to be penal in either judge, counsel, 
or attorney to assist at the trial. The 
Lord Chief Justice and several law- 
yers, however, proceeded with the case 
in regular course. The House, highly 
indignant, sent their sergeant-at-arms 
to command the judge to appear before 
them, but the command was ignored. 
A second order was sent by the Speaker, 
attended by a number of members. The 
Speaker’s summons was retorted to as 
follows: — 

“Go back to your chair, Mr. Speaker, 
within these five minutes, or you may 
depend on it I'll send you to Newgate. 
You speak of your authority! But I tell 
you I sit here as an interpreter of the 
laws, and as a distributor of justice; 
and were the whole House of Commons 
in your belly, I would not stir one foot!”’ 
_ The Speaker was prudent to withdraw, 
and the House, with equal prudence, let 
the matter drop. 


DEFENDANT RESTS 


HE soldier was up on a summary 
court-martial before the Colonel 
on a charge of neglect of duty. When 
the prosecution was in, the Colonel 
turned to the accused and growled at 
him: 
“Have you any witnesses?” 
“No, n-o,”” muttered the accused. 
“You rest then, do you — you want 
to rest then do you — you want to rest?” 
yelled the Colonel. 
“Yes — yes —I would like to, Colo- 
nel,”’ he replied, glancing around behind 
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him. “My legs are pretty tired —I 
would like to rest, yes, sir; but I don’t 
see any place to sit down.” 





THE WISDOM OF LAWYERS 


T APPEARS that judges and law- 
yers have contributed a liberal share 
to the stock of popular sayings. 

It is Francis Bacon who speaks of 
matters that “come home to men’s busi- 
ness and bosom,” who lays down the 
axiom that ‘‘Knowledge is power,’’ and 
who utters that solemn warning to 
enamored Benedicts, ‘‘He that hath a 
wife and children hath given hostages to 
fortune.” 

We have the high authority of Sir 
Edward Coke for declaring that ‘“‘Cor- 
porations have no souls,”’ and that “A 
man’s house is his castle.” 

The expression “An accident of an 
accident” is borrowed from Lord Thur- 
low. “The greatest happiness of the 
greatest number” occurs in Bentham, 
but as an acknowledged translation 
from the jurist Beccaria. 

To Leviathan Hobbes we owe this 
maxim, ‘Words are wise men’s counters, 
but the money of fools.’’ It is John Sel- 
den who suggests that by throwing a 
straw into the air one may see the way 
of the wind; and to his contemporary, 
Oxenstiern, is due the discovery ‘“‘With 
how little wisdom is the world governed.” 

Mackintosh first used the phrase ‘‘A 
wise and masterly inactivity.” ‘The 
scholmaster is abroad”’ is from a speech 
by Lord Brougham. 

In the familiar phrase “A delusion, 
a mockery, and a snare,’’ there is a cer- 
tain Biblical ring, which has sometimes 
led to its being quoted as from one or 
other of the Hebrew prophets; the 
words are, in fact, an extract from the 
judgment of Lord Denman at the trial 
of O’Connell. 
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HAPPENINGS IN COURT 


ECENTLY one of the Adjutant 
Generals of the Army, whether 
through oversight or because of a humor. 
ous mood, appointed a Colonel, a Major, 
a Captain and a Lieutenant, all of whom 
stuttered, to act as a General Court, 
Martial. In a trial before them when a 
witness was asked his name, he also be- 
gan stuttering: ‘‘Hen-he-he-hen-he —” 
To relieve the witness of embarrass. 
ment, the young Lieutenant stuttered: 
“If you can’t sa-sa-sa-say it, wri-ri-fi- 
ri-ite it.” 

The face of the witness reddened with 
anger. The Captain preceiving this 
quickly reproved the Lieutenant with 
“If you can’t ta-ta-ta-talk plainly, ke- 
ke-ke-keep quiet. Don’t insu-su-su-sult 
him by stut-tut-tut-tuttering.” 

Then the Major to break their parley 
cried, ‘‘Gentlemen.” Then turning to 
the witness, he calmly said, adding in- | 
jury to insult: “If you can’t sa-sa-sa-sa 
say the first name, sa-sa-sa-say the last 
one.” 

The crowded room exploded with a 
roar. The old Colonel jumped to his 
feet, and like a savage, above the shout- 
ing tand laughter, yelled, ‘““Orde-de-de- 
der: Orde-de-de-de-de-der!”’ 





ELLENBOROUGH’S SARCASMS 


T IS said that Lord Ellenborough, as 
Chief Justice of England, was piti- 

less in his severity to lawyers who 
attempted to display eloquence while 
they lacked wit or brains. His sarcasms 
were as frequent as they were terrible. 
He interrupted one barrister, who, 
soaring to a poetical flight, exclaimed, 
“This may be found in the large volume & 
of nature,” by saying, “Pray, at what 
page, sir?” ; 
An Irish barrister, beginning a fine § 
figure about an eagle, was confused by 
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his lordship’s contemptuous look and 
lost his way, when the judge commented, 
“! would advise you, sir, to clip your 
eagle’s wings the next time you bring 
him into court.” 

An ambitious young lawyer, striking 
a pathetic vein, and repeating the 
phrase, “My unfortunate client, sir,” 
was silenced by the remark, “‘Go on, 
sir; the Court is with you so far.” 
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A barrister, having wearied the court 
by a tedious plea, was interrupted by 
adjournment, and said, “I shall have 
the pleasure of addressing the Court, 


then, on Friday.” Very quickly 
came this response from the Chief 
Justice: — 


“The Court will hear you on Friday, 
but pleasure was out of the question 


long ago.” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 
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THE FORM OF INDICTMENTS — 
WEST VIRGINIA’S WAY 

To the Editor of the Greeen Bag: 

Sir: In your January (1912) issue you 
compare the old common law form of 
an indictment for murder, which is in 
use in a great many states of the Union, 
with the brief Canadian form — to the 
credit of Canada. West Virginia com- 
pares favorably with Canada in her pro- 
gressiveness of pleading in criminal 
tases, The statutory form of an indict- 
ment for murder, approved by the Su- 
preme Court of Appeals of this state, is 
as follows: 

State of West Virginia, Monongalia County, 
towit: 

The grand jurors of the state of West Virginia, 
inand for the body of the county of Monon- 
glia, upon their oaths present that John Doe, 
n the 22nd day of January, nineteen hundred 
and twelve, in the said county of Monongalia, 
fdoniously, willfully, mailciously, deliberately 
ind unlawfully did slay, kill and murder one 
gate Roe, against the peace and dignity of 

state. 
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4 A homicide in West Virginia is pre- 
_ med, as a matter of law, to be murder 
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in the second degree, and if the state 
would elevate it to murder in the first 
degree it must be proven that the act 
which caused the death was wilfully 
designed, and premeditated, with mal- 
ice aforethought — hence the use of the 
words, “willfully, maliciously and 
deliberately.”” The word ‘“‘feloniously” 
is used as a technical word and must 
according to our Supreme Court deci- 
sions be used in every felony indict- 
ment. The word “unlawfully” is used 
from the fact that one indicted for mur- 
der in the first degree, in West Virginia, 
may be convicted, under that indict- 
ment, of 


Murder in the first degree, 
Murder in the second degree, 
Voluntary manslaughter, 
Involuntary manslaughter, 
Assault and battery, 

Assault. 


PPE Shr 


Involuntary manslaughter, assault 
and battery, and assault are misde- 
meanors in West Virginia. 

The form of an indictment for man- 
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slaughter in West Virginia, under which 
one may be convicted of 


1. Voluntary manslaughter, 
2. Involuntary manslaughter, 
3. Assault and battery, 

4. Assault, is as follows: 


State of West Virginia, Monongalia County, 
to wit: 

The grand jurors of the state of West Virginia, 
in and for the body of the county of Monongalia, 
upon their oaths present that Richard Roe, on 
the 22nd day of January, nineteen hundred and 
twelve, in the said county of Monongalia, felon- 
ously and unlawfully did kill and slay one John 
Doe, against the peace and dignity of the state, 


The old common law form of indict- 
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ments should be embalmed, 
and buried, and each state should adopt 
a “Code of Criminal Law and Proce. 
dure” th 


LTS) 


separating the civil from 
criminal practice, and in this “Codeg 
Criminal Law and Procedure” pre- 
scribe the form of an indictment | 
every offense. This would ma 
assist the prosecution, and prevent the 
delays usually incident to the = 
one charged with crime. 


C. WILLIAM cRAMEI 
Chancery Row, 
Morgantown, W. Va. 
January 22, 1912. 





USELESS BUT ENTERTAINING 


History Teacher. — ‘‘What was the Sherman 
act?” 
Bright Pupil. — “Marching through Georgia.” 
— Pathfinder. 


“The district attorney is willing to take a plea 
of nolo contendere,” whispered the attorney to 
Judge Sanderson in the superior court, yesterday. 

“Yes, I am willing to accept nolo,” whispered 
“‘Joe”’ Pelletier. 

“Astur Jager,”’ began Clerk Manning, “‘you 
don’t wish to contend with the commonwealth?”’ 

“Nicht guilty, nein, nicht guilty,” replied stal- 
wart Astur, keeper of a sailors’ lodging house. 

Consternation for a moment. Attorney whis- 
pers to client, ‘You plead nolo.” 

“Yaas,”’ breathed Astur in attorney’s face. 

Attorney again faced the judge, picture of 
assurance. 

“All right?” said Clerk Manning sweetly. 
“You say you don’t wish to contend —”’ 

“Ich bin not guilty, nein, not guilty,” 
Astur. 

Judge wields a fountain pen nervously. Clerk 
still patient and sweet-smiling. Pelletier sinks 
heavily on a little chair. 


roars 


Attorney resurrects handkerchief, mops brow 
and goes to defendant. 

“Now you say nolo. Get me? WNolo, nolo 
contendere, or better, just nolo. Now do it?®” 

“Vat? How iss dot? You say, vat iss, vonce 
more.” 

“ No-l-o, very simple.” 

“Astur Jager, you —”’ begins Clerk Manning, 

“Yaas,”’ put in Astur. 

“You say you will not —” 

Great chest expansion on part of Astur ial 
Lower jaw of Astur makes rapid and ominous 
drop. Right arm rises, denoting impending & 
posion and decisive speech. : 9 

John Manning sees approaching danger, | 8 
starts again with simply: : 

“You want to plead nolo?” 

“Ooloo, oololoo.” So yodels Astur 
mightly and musical voice. Clerk, district 
ney, attorney, Court, all relax. Clerk M 
scribbles the open-voweled plea on the 

Then the judge fined Jager $60 for havi 
revolver in his possession in his lodging 
Jager was in his own house, but pleaded 
yesterday. He got a month in the lower 

“Like to see that tried out,” said more 
one attorney. — Boston Hi 
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Monthly Analysis of Leading Events 

Following the Government activity 
hostile to great commercial combina- 
tions, there are significant symptoms of 
a growing sympathy with the project 
of federal supervision of corporations, 
with the sanction of combinations for 
lawful purposes that such supervision 
implies. Attorney-General Wickersham 
in his annual report suggests that the 
federal Bureau of Corporations, even 
in the absence of a statute for federal 
incorporation, be raised to the dignity 
of an administrative agency ‘under 
whose supervision consolidations or 
mergers for lawful purposes might be 
formed.”” Secretary Nagel of the Depart- 
ment of Commerce and Labor, in his 
annual report, urges the creation of a 
permanent federal supervising agency 
and the Secretary also recommends that 
the Bureau of Corporations be developed 
to take up the form of supervision he 
suggests. Andrew Carnegie, appearing 
before the Congressional Committee, 
has advocated such federal supervision 
as that favored by Col. Roosevelt. 

The evils of dilatory procedure in the 
courts of New York City have been 
engrossing the attention of the bar. 
Justice John W. Goff of the Supreme 
Court gave the lawyers something to 
think about when he said that there was 
a general understanding between the 
attorneys in forty cases on the day’s 
calendar to put them off, so that not one 
of them could proceed to trial, and there- 
after, by consent, have them restored 
to the calendar. Justice Goff referred 
directly to a little group of lawyers who 
are commonly known at the county 
Court House as the “Accident Trust.” 
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This group has a monopoly of about 80 
per cent of the prosecution and defense 
of accident cases. This monoply of the 
legal work on both sides of accident 
cases, the Justice said, is what is respons- 
ible for the long delays. It means that 
cases cannot go to trial, he said, because 
the counsel on one side or the other is 
busy in another courtroom. At the 
meeting of the New York County Law- 
yers’ Association on Jan. 4, the law’s 
delays were discussed, there being some 
difference of opinion as to whether the 
bench or the bar was mainly responsible. 
The Association finally adopted a resolu- 
tion introduced by Abraham I. Elkus, 
calling upon the Justices of the Supreme 
Court to appoint a committee which 
would co-operate with a committee of 
the Association in order to improve the 
present calendar practice. In conse- 
quence some improvement in the cal- 
endar practice is likely to be secured, 
but the English principle that the mak- 
ing up of the calendar is in the discre- 
tion of the court, rather than of counsel, 
and that counsel not prepared for trial 
must be ready to have judgment entered 
against him by default, has hardly the 
slightest chance of adoption. 

Progress has been made in the diffi- 
cult work of unearthing evidence regard- 
ing the dynamiting conspiracy within 
the ranks of organized labor, and the 
federal grand juries at Indianapolis and 
Los Angeles have accomplished something 
toward the discovery of the confederates 
of the McNamaras. The depressing 
feature of the investigation, however, 
has been the fact that the labor-unions, 
while repudiating the McNamaras, 
have not furnished the Government 
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nals. Some signs of an awakening of 
the labor-unions from their moral letha- 
argy would have been only normal 
developments, but the results of the 
month have disappointed expectations. 
The Richeson murder case has happily 
been disposed of in Massachusetts with- 
out the unsavory experience of a public 
trial, by the prisoner’s confession and 
plea of guilty. At the same time, this 
case furnished an illustration of the unsat- 
isfactory state of our criminal law and 
procedure, for there can be little doubt 
that if it had gone to trial it would 
have been a long and expensive litigation, 
in which the defense of insanity would 
probably have been employed in the 
clumsy and unscientific manner char- 
acteristic of our present-day proce- 
dure, and a shocking mass of salacious 
testimony would have been spread 
broadcast throughout the land. Our 
criminal procedure still lacks the deli- 
cacy and precision which should insure 
swift and certain justice in such cases. 





Personal 


Edgar Allan Poe qualified as Attorney- 
General of Maryland Dec. 19, just 
twenty years after his father, the late 
John P. Poe, took the oath for the same 
office. 


Judge John M. Kennedy of Common 
Pleas Court No. 3, at Pittsburgh, re- 
tired from the bench Dec. 30, after a 
service of twenty years. A meeting was 
held by the Allegheny county bar at 
which an appropriate testimonial was 
presented to Judge Kennedy. 





Judge Edward C. O’Rear, for the 
past eleven years a Judge of the Ken- 
tucky Court of Appeals, and during the 
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with the co-operation it has had the 
right to expect in ferreting out the crimi- 





gether with Judge Dodge of the District 






last campaign the Republican nomings 
for Governor of Kentucky, hande 
his resignation Dec. 19, thenceforth & 
practise law as a private citizen © 
Frankfort, Ky. be 
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Chief Justice Arthur P. Rugg of he 
Massachusetts Supreme Court was given 
a hearty and enthusiastic welcome | / 
over two hundred members of the Mas 
achusetts Bar Association at a ban 
given in his honor in Boston, Dec. 28 
Chief Justice Rugg gave a eulogy of 
former Chief Justice Knowlton and then 
proceeded to give a history of the judi- 
ciary of Massachusetts. 











































Judge Joseph W. Donovan of Detroit, 
Mich., retired from the bench Dec. 31, 
to devote himself to the private prac 
tice of law. Judge Donovan was elected 
to the Wayne circuit bench in 1893 and 
had served continuously ever since. In 
the past eighteen years he has heard 
15,330 cases and contested matters, 
Judge Donovan is the author of several 
widely read legal books, including ‘Tact 
in Court,”’ “Speeches and Speechmak- 
ing’ and “Modern Jury Trials.” 


















































Exercises in memory of the late Fran- 
cis Cabot Lowell, for thirteen years a 
Judge of the Uuited States Circuit 
Court, were held on Jan. 3 under the 
auspices of the Bar Association of Bos- 
ton, Moorfield Story presiding. Joseph 
B. Warner gave the story of Judge 
Lowell’s life and work. Other speakers 
were Samuel J. Elder, John Lowell, 
James D. Colt, son of Judge Colt; 
Thomas Nelson Perkins, Dean Thayer 
of the Harvard Law School, and H. S. 
Jelalian. Afterward the five members 
of the Circuit Court — Judges Colt, 
Putnam, Hale, Aldrich and Brown — to- 
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Court, took their places on the bench, 
and Judge Putnam uttered a tribute on 
behalf of the court. 





Nine judges of the Supreme Court of 
New York State and many prominent 
lawyers attended a dinner given Dec. 
29, by the Rochester Bar Association 
in honor of Justice Pardon C. Williams, 
who retired from the Appellate Division 
of the Supreme Court, having reached 
the age limit of seventy years, after a 
long and honorable career. Judge Wil- 
liam E, Werner, of the Court of Appeals 
paid a particular tribute to the inde- 
pendence and strength which had char- 
acterized Judge Williams’ term of ser- 
vice, and said that a predominant charac- 
teristic of his life, as he saw it, was his 
freshness and youthfulness of spirit. 





Prof. George W. Kirchwey, for several 
years Dean and at present Kent Pro- 
fessor of Law in Columbia Law School, 
speaking at the Mount Morris Baptist 
Church in New York Dec. 10, said: — 
“The law is not a thing to be reverenced ; 
it is not static or fixed. It should com- 
mand our respect and the respect of 
the bench and bar, and that is all. The 
Supreme Court of the United States is 
recognizing this fact and is taking cog- 
nizance of the prevalent conception of 
‘right and wrong, and is finding a con- 
struction of the old iron-bound Consti- 
tution of the United States which will 
meet this social conception of right and 
wrong, and so we are enabled, when 
we have an intelligent court, to keep 
fairly abreast of the times and to com- 
mand in a greater or less degree the 
respect of the people. The time is com- 
ing, and that very shortly, when it will 
be realized that the old Constitution of 
the United States, framed over one 
hundred years ago, is entirely out of 
date.” 
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Massachusetts Bar .Association 


At the annual meeting of the Massa- 
chusetts Bar Association, held Dec. 2, 
the subject of Workmen’s Compensa- 
tion received much discussion, but no 
action was taken in favor of any definite 
policy. While some sentiment favor- 
able to a compulsory system expressed 
itself, the friends of compulsory com- 
pensation were in a minority, and the 
evident feeling of the Association, as a 
whole, seemed to be that the subject 
of workmen’s compensation was in a 
confused state, and that the complicated 
political and economic phases of the 
question need not receive the attention 
of a legal body. 

President Alfred Hemenway, in his 
annual address, referred to the success- 
ful meeting of the American Bar Asso- 
ciation in Boston last August, when the 
Masssachusetts Bar Association were 
the hosts, paid a tribute to former 
Chief Justice Knowlton, who recently 
retired, urged the importance of a high 
standard of professional ethics, and 
advocated uniform state laws. 

The recent Massachusetts work- 
men’s compensation act was denounced 
as a system of “unprincipled political 
opportunism’”’ and as an evidence of no 
progress in the solution at all by P. 
Tecumseh Sherman of the legal commit- 
tee of the National Civic Federation. 
He said in part: . 

“By your Massachusetts act is formed 
practically a state corporation. In it 
you have needlessly crossed the line 
between state initiative in private affairs 
and state regulation. In short, you 
have adopted a system of unprincipled 
political opportunism, and have not 
established a sure and sound system. I 
don’t believe you have made any real 
progress in the solution of this problem 
at all, and I suggest that you should go 
no further until you discover absolutely 
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what is a just relation between employer 
and employee in this field.” 

Elective compensation acts, he de- 
clared, have proved a serious disappoint- 
ment, and he stated that a compulsory, 
exclusive compensation law should be 
the goal. The constitutional difficulty, 
he suggested, can be evaded by such 
taxation that the state can establish a 
fund to pay the damages. 

He suggested that an exclusive act is 

a reasonable safeguard against accidents 
in hazardous trades, and is in the nature 
of an exercise of the police power of the 
legislature under a constitution inter- 
preted in the light of reason. It is dan- 
gerous, he said, to place the whole re- 
sponsibility on the employer, for danger- 
ous conditions and their remedy depend 
on the co-operation with him of his 
employees. 
@The Legislative Committee made a 
report on the subject of workmen’s 
compensation, in which it expressed 
sympathy with the objects sought to 
be attained by the Massachusetts act 
of last year. The Committee was not 
in entire accord as to the details of a 
compensation system, and in view of 
the unsettled state of the question in 
all parts of the country, was not pre- 
pared to recommend any definite change 
in the general principles of the act. 
Certain specific amendments, however, 
of a minor nature, designed to perfect 
the working of the statute, were recom- 
mended. Three of them were quickly 
passed upon by the Association, but the 
fourth excited long debate. 

The fourth recommendation wasaimed 
at the repeal of section 3, part v, of the 
act, reading in part as follows: “Any 
liability insurance company authorized to 
do business within this Commonwealth 
shall have the same right as the Asso- 
ciation to insure the liability to pay the 
compensation provided for by this act.” 
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Chairman James A. Lowell of the 
state Workmen’s Compensation Com. 
mission expressed his firm belief in the 
industrial accidents board feature of the 
act, and thought a thorough-going com- 
pulsory system impracticable in Massa 


chusetts for the present. Chairman 
Hollis R. Bailey of the uniform laws com- 
missioners expressed the hope that his 
board would eventually favor a com- 
pulsory system. 

George W. Anderson urged the repeal 
of the provisions giving liability insur- 
ance companies the right to insure lia- 
bility, placing the enforcement of the act 





in the hands of a board instead of in the 
courts. He also urged that compulsory/ 
state insurance be substituted for 
form of insurance provided for by the 

Mr. Anderson’s proposals excited co 
siderable debate, but no definite out 
come being attained the meeting ad 
journed until December 28 for furth 
discussion of the general topic of work 
men’s compensation. 

At the adjourned meeting, the 
ciation failed to go on record on 
amendment aimed at the liability insur. 
ance companies. After two hours’ di 
cussion the advisability of any action 
the repeal of the section was question 
and the matter was laid on the table fi 
an indefinite period. 

At its first day’s session the Association 
authorized its executive to adopt a code 
of ethics. It also recommended to Con- | 
gress the enactment of legislation for 
an additional federal judge for Massa- 
chusetts. By unanimous vote provi- 
sion was made for painting protraits of 
the two surviving ex-Chief Justices of 
the Supreme Court, Oliver Wendell 
Holmes and Marcus P. Knowlton, the 
portrait of the former to be placed in 
Boston and that of the latter in Spring- 
field. 

The annual banquet was attended by 
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over two hundred lawyers, remarks being 
made by Chief Justice Rugg of the Su- 
preme Judicial Court, former Attorney- 
General Herbert Parker, ex-Governor 
John D. Long, federal Circuit Court 
Judge Hale of Maine, and Justice R. W. 
Irwin of the Superior Court. 

The following officers were elected: 
President, Charles W. Clifford of New 
Bedford; vice-presidents, William H. 
Brooks, James E. Cotter, James R. 
Dunbar, Samuel K. Hamilton, John C. 
Hammond, Herbert Parker; secretary, 
Robert Homans; treasurer, Charles E. 
Ware; executive committee, Hollis R. 
Bailey, Henry H. Baker, Paul R. Black- 
mur, Loyed E. Chamberlain, Robert G. 
Dodge, William H. Dunbar, Lee M. 
Friedman, T. Hovey Gage, Frederick 
L. Greene, Charles E. Hibbard, Henry 
F. Hurlburt, Andrew J. Jennings, Rob- 
ert A. Knight, John W. Mason, William 
H. Niles, James M. Swift, George S. 
Taft, James H. Vahey, Joseph B. War- 
ner, Alden P. White, Frederick N. Wier. 





Bar Associations 

American Bar Association. — Lord 
Justice Sir William Rann Kennedy of 
the English Court of Appeal will make 
the opening address before the Ameri- 
can Bar Association at its next annual 
meeting, which is to be held in Mil- 
waukee, Wis., Aug. 27-9, 1912. 





Alabama.—The dates for the next 
annual meeting of the Alabama Bar 
Association have been fixed as May 
17-18, at Montgomery. 





North Carolina. — The annual meet- 
ing will held June 25-7 at a place later 
to be announced. 


Oklahoma. — Notable changes in pro- 
cedure were proposed in the report sub- 
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mitted to the Oklahoma State Bar Asso- 
ciation by the committee on judicial 
administration and remedial reform, at 
its meeting late in December. The com- 
mittee would abolish hypothetical ques- 
tions in criminal actions, would allow 
the accused to remain silent, but make 
his silence a fair subject for comment, 
and would greatly shorten and simplify 
the form of indictments. 





Pennsylvania. — The Pennsylvania 
Bar Association will hold its eighteenth 
annual meeting at Cape May June 24-7. 





Rhode Island. — A portrait of former 
Chief Justice Pardon E. Tillinghast, 
for a short time head of the Rhode 
Island Supreme Court, was presented 
to the state Dec. 4 by the Rhode Island 
Bar Association at its annual meeting. 
Prof. George Grafton Wilson, Professor 
of International Law and Political and 
Social Science at Harvard University, 
spoke on “A Law for the Nations,” 
taking up the work of international 
agreements for the settlement of dis- 
putes without resort to arms, and giving 
a description of various cases, from the 
arbitrament of the Pius fund case be- 
tween Mexico and the United States, 
decided in 1902, to the broader appli- 
cation of international law to the 
settlement of more recent disputes. 

William Dudley Foulke of Richmond, 
Ind., former chairman of the United 
States Civil Service Commission, fol- 
lowed with an address on “A Court for 
the Nations.” 

The officers were re-elected as fol- 
lows: President, Albert A. Baker; first 
vice-president, Cyrus M. Van Slyck; 
second vice-presedent, William P. Shef- 
field, Jr.; secretary, Howard B. Gor- 
ham; treasurer, James A. Pirce; exe- 
cutive committee, Dexter B. Potter, 
William A. Morgan, Amasa M. Eaton, 
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Charles C. Mumford and Chester W. 
Barrows. 


Procedure 


Under new rules enforced from Jan. 1, 
attorneys for plaintiffs before the United 
States Supreme Court must file their 
briefs three weeks before their case is 
called for oral argument. Defendants’ 
attorneys must file their briefs one 
week before the arguments are made. 
In all cases, the Clerk of the Court is 
instructed to receive no briefs where 
counsel have not served copies on op- 
posing counsel. The latter provision 
is designed to put an end to counsel 
appearing before the court unprepared to 
answer arguments on the opposing side. 


‘ The Federal Judicial Code went into 
effect Jan. 1, when the seventy-seven 
federal circuit courts throughout the 
country were all abolished, all their busi- 
ness being transferred to the federal dis- 
trict courts. The twenty-nine Circuit 
Judges will now be chiefly engaged in 
the work of theCircuit Courts of Appeals, 
though permitted to sit in the federal 
court of first instance. Another result 
of the new act is an increase in the sal- 
aries of the Chief Justice of the United 
States from $13,000 to $15,000 and of 
the Associate Justices of the Supreme 
Court from $12,500 to $14,500. 


“To reform our procedure,” said 
Lieutenant-Governor McDermott of 
Kentucky before the Kentucky Circuit 
Judges’ Association at its annual ban- 
quet Dec. 28, “we must not merely re- 
sort to tinkering with our code. A com- 
plete and radical revision is necessary 
to put us abreast of England and 
Germany. Our code ought not to do 
into details; it ought to be more flexible 
as to mere practice and to leave more 
discretion to the trial judge.” Other 


The Green Bag 


speakers were Judge B. J. Beth 
who deprecated mob-violence and lyn¢ 
ing, Judge McKenzie Moss, Judg 
Charles L. Kerr, Judge Fleming Gordo 
and Judge W. E. Settle. 


The superior court judges of Georgi 
meeting at Atlanta, Dec. 19, were unan 
mous in the declaration that some jud 
cial reformation should be brought abot 
to improve the administration of justi 
in Georgia. The judges met in respor 
to a legislative resolve asking for th 
submission of their views. Judge Felta 
the chairman, deprecated the evils ¢ 
delay and technicality. A vote wal 
passed that a committee be appoint 
to consider suggestions which may 
made to them by the bench, the bar @ 
the public and to formulate these sug: 
gestions in the form of a report to be 
submitted to the convention at anothef 
meeting to be held on April 29. : 


Diworce 


Divorce bills which were recommended 
to the Missouri legislature at its session 
last winter, but were not made into le 
partly owing to the burning of the Stat 
Capitol, were taken up and again ap 
proved by Judicial Conference of Mis 
souri Dec. 29. The bills are not only 
for making divorce more difficult 
obtain, but also are to prevent co 
from being imposed upon and deceive 
in the granting of decrees which ough 
not to be granted. The following officer 
were elected: President, Presiding Ju 
tice George D. Reynolds (re-elected 
first vice-president, Judge James Elli 
son; second vice-president, Judge Arg 
Cox; secretary, Judge Alonzo D. Burnes; 
of Platte City (re-elected). 


A “divorce proctor” has been ap 
pointed in Missouri, whose duty it is 
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to examine into all divorce cases, and 
where he is suspicious that there is col- 
lusion between the parties or an attempt 
is being made to obtain a snap judgment 
he is to act as an attorney for the de- 
fense. As the office was not created by 
the statutes, several reform organiza- 
tions bound themselves to pay his salary. 
So favorably has the plan been received 
that the Missouri Bar Association is 
working on a plan to have it incorporated 
into the laws that it may be applied 
in every county in the state. A simi- 
lar plan has already been adopted in 
Illinois. Judges of the Superior and 
Circuit courts in Chicago on Jan. 6, 
approved Judge Charles A. McDonald’s 
suggestion that the courts be protected 
from imposition in divorce cases by a 
proctor or special investigator. 








Workmen's Compensation 

The National Civic Federation is plan- 
ning to push in the states whose legis- 
latures meet this year the adoption of 
its model bill for the compulsory com- 
pensation by employers of death or in- 
juries due to industrial accidents. In 
this the Federation is co-operating with 
the Workmen’s Compensation Commit- 
tee of the Uniform State Law Commis- 
sioners and a similar committee of the 
American Bar Association, and especial 
activity is reported in West Virginia, 
Texas, Colorado, California, Mary- 
land, Michigan, North Dakota, Montana, 
Connecticut, Rhode Island, Missouri, 
Indiana and Iowa. The principles of 
the bill have been adopted by the Con- 
gressional Commission on Employers’ 
Liability and Workmen’s Compensa- 
tion. 

The report of the Congressional Com- 
mision, expected shortly, will embody 
a bill providing a graduated scale of 
compensation through Government 
instrumentalities for injuries to em- 
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ployees of railroads engaged in inter- 
state commerce, whether due to negli- 
gence or not. A fundamental feature 
of the proposed plan is that it provides 
an exclusive remedy for workmen or 
their families in cases of injury or death, 
and except in cases already in litigation 
takes away the right of appeal to the 
courts. The bill was drawn by Senator 
Sutherland, chairman of the Commis- 
sion, and he will introduce it in the 
Senate. 


Miscellaneous 


A Massachusetts branch of the Ameri- 
can Institute of Criminal Law and Crim- 
inology has been organized, presided 
over by Justice Henry N. Sheldon, of the 
Supreme Court. Associated with him 
are such men as Justice Charles A. 
DeCourcy, also of the Supreme Court; 
Chief Justice Bolster of the Boston Muni- 
cipal Court; Judge Harvey H. Baker of 
the Boston Juvenile Court; Professor 
Roscoe Pound, Arthur D. Hill, and Dr. 
Morton Prince, the well-known neuro- 
logist and psychopathologist. Of these 
Justice DeCourcy and Dr. Prince are 
also vice-presidents of the national Insti- 
tute of Criminal Law and Criminology. 


The French Government has promul- 
gated a ministerial decree regulating 
aérial navigation in France. It consti- 
tutes the prelude to the measure regu- 
lating aérial navigation elaborated by 
an extra commission, which will have 
to be voted by the French Chamber and 
Senate before it becomes law. The bill, 
or charter, was issued to protect the 
public against inconveniences and risks 
which may result from aérial naviga- 
tion and also the aviators from the dan- 
gers entailed by their own imprudence 
and daring, or by the imperfection of 
their flying machines. This will give 
full authority to the French Minister 
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of Public Works to act officially until 
the aérial navigation law becomes an 
actual fact. 


Charles Elliott, president of the On- 
tario Bar Association, deplored the lack 
of adequate remuneration to lawyers, in 
an address delivered at the annual meet- 
ing, Dec. 27-28 in Osgoode Hall. He 
pointed out that the average net earnings 
of lawyers in the Province were about 
$1,000 per year. The meeting adopted 
a recommendation, after long debate, 
favoring the establishment of a divorce 
court in Ontario. These officers were 
elected: Hon. President, E. F. B. John- 
ston, K.C., president; W. C. Mikel, 
K.C.,; vice-presidents M. H. Ludwig, 
K.C., F. M. Field, K.C., W. J. McWhin- 
ney, K.C.; recording secretary, George 
C. Campbell; corresponding secretary, 
R. J. Maclennan; treasurer, A. McLean 
Macdonell, K.C.; historian, Col. W. N. 
Ponton. 


The thirteenth national convention 
of the legal fraternity of Phi Delta Phi 
was held at the Sinton Hotel at Cincin- 
nati on December 27 and 28. Delegates 
were in attendance from forty-three 
active chapters, established in as many 
law schools in the United States and 
Canada. Petitions were considered 
from six law schools in which there are 
no chapters at present and charters were 
granted to petitioners from the state 
universities of North and South Dakota 
and Oklahoma and Tulane University, 
where chapters will be installed in the 
near future. The following general 
officers were re-elected: President, Earl 
G. Rice; secretary-treasurer, Emmett A. 
Donnelly, Milwaukee; Cataloguer, George 
A. Katzenberger, Greenville, O. Phi 
Delta Phi is the oldest graduate 
fraternity among law students, having 
been established at the University of 
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Michigan by Thomas M. Cooley in 1869, / 
A quarterly magazine known as / 
Brief is maintained by the fraternity) fm 
and edited by Albert B. Chandler of 
St. Louis. 


The Law Division of the Library o 
Congress is making a systematic effort) 
to bring its collection of foreign lawy 
to a state of high efficiency. In May) 
1910, Mr. Edwin M. Borchard, the 
Law Librarian, was appointed as ex! 
pert in international law to the Ameri# 
can Agency in the North Atlantic Coast 
Fisheries Arbitration at the Hague. Take 
ing advantage of his presence in Europe 
Mr. Borchard visited the principal” 
countries of western Europe, in order to) 
secure information from lawyers, judges,” 
professors and law librarians as to the” 
important legal literature of their re-" 
spective countries. This information” 
thus secured is made the basis for the” 
purchase of the most important foreign” 
legal works. The Law Librarian is o 
undertake the preparation of guides to 
foreign law and critical surveys of the” 
important lietature. The first publica-_ 
tion, a guide to the law and legal litera- 
ture of Germany, is to appear in Jan-) 
uary. The surveys for Austria-Hun-) 
gary, France, Italy, Spain and the other) 
countries of Europe are to follow, it” 
being proposed to publish two or three 
monographs a year. The enterprise has 
met with the heartiest endorsement of 
the Comparative Law Bureau of the 
American Bar Association. 4 


| 
| 


The first annual meeting of the trus- 7 
tees of the Carnegie Endowment for | 
International Peace was held at Wash- | 
ington, D. C., on Dec. 14. A budget | 
was adopted which authorizes an expen- | 
diture in the fiscal year beginning July | 
1, 1912, of $487,270. The division of | 
International Law, under the direction ~ 





















of James Brown Scott, has already under 
way a number of important projects. 
Prof. John Bassett Moore of Columbia 
University has been invited to under- 
take the preparation and publication of 
a collection of all known international 
arbitrations. This plan contemplates 
the establishment of a basis for future 
arbitrations similar to that furnished 
by ordinary law reports. The Division 
of Economics and History, under the 
direction of Prof. John Bates Clark, has 
already advanced a long way in the 
‘formulation of a program of scientific 
study of the historical and economical 
causes of war, with a view to their pre- 
vention in the future. The Division of 
Intercourse and Education, which has 
been placed under the direction of Presi- 
dent Butler of Columbia University, 
has before it the whole field of propa- 
ganda, publication, international con- 
ciliation, and the education of public 
opinion, with a view to the permanent 
establishment of friendly international 
relations. 





The destruction of the Law Library 
of 35,000 volumes was one of the unfor- 
tunate features of the recent burning 
down of the Equitable Building in New 
York, which deprived a thousand law- 
yers and law clerks of their offices. When 
the building was first completed the 
renting agent reported to Henry B. 
Hyde that it was impossible to find good 
tenants for the upper stories, which were 
too dark. For a moment Mr. Hyde 
Hyde bent his head in thought, then 
said: ‘We will organize a lawyers’ club 
on one floor, an insurance men’s club on 
another floor. We will provide a free 
law library and a free insurance library 
for both, and provide dining rooms in 
which the members can meet and take 
their meals in the daytime. That will 
give us an income for those floors, and 
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make the rest of the building more de- 
sirable for lawyers and insurance men.” 
That was the origin of the famous 
Lawyers’ Club. The Insurance Club was 
not a success and was soon merged with 
the other. It resulted in one of the most 
unique organizations in the world. The 
Lawyers’ Club at one time had 1,820 
members, 1,200 resident and 520 non- 
resident. Their annual dues aggregated 
$156,000, all which of went into the 
Equitable treasury in place of rent. The 
club was organized in 1887. William 
Allen Butler, of Wallace, Butler & Brown, 
was elected president then and still holds 
that position. George T. Wilson, vice- 
president of the Equitable, is secretary 
and treasurer of the club. The Gover- 
nors are: William Allen Butler, William 
C. Gulliver, George T. Wilson, Henry 
Rogers Winthrop, Frederic R. Coudert, 
Henry D. Macdona, William Curtis 
Demorest, Alton B. Parker, William 
Butler Duncan and R. A. C. Smith. 





Obituary 


Allen, Col. Ethan. — Col. Ethan Allen, 
who died in New York Dec. 7, managed 
Horace Greeley’s campaign for the Presi- 
dency, practised law in New York City, 
and wrote many books, the best known 
of which is “The Drama of the Revolu- 
tion.” 

Bigelow, John.— John Bigelow, the 
venerable lawyer, diplomat and author, 
died at his home in New York Dec. 19, 
at the age of ninety-four. Mr. Bigelow 
was born at Malden, N. Y., and edu- 
cated at Union College. In 1849 he 
purchased a third interest in the New 
York Evening Post. He became United 
States Consul at Paris in 1862, and later 
Minister to France. In 1875 he was 
elected secretary of the state of New 
York, and after his term expired de- 
voted himself to his farm and to literary 
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pursuits, later being named as a trustee 
of the estate 6f Samuel J. Tilden. His 
literary works included ‘Biography of 
Benjamin Franklin by Himself’ and 
“Retrospections of an Active Life.” 


Farman, Elbert E.— Judge Elbert 
Eli Farman, author of “Along the Nile 
with General Grant” and “Egypt and 
its Betrayal,’’ and United States Diplo- 
matic Agent and Consul-General at Cairo 
in 1876-1881, died at Warsaw, N. Y., 
on Dec. 30. He was a member of the 
International Commission to revise the 
judicial codes of Egypt in 1880-1881, 
and Judge of the mixed tribunal of 
Egypt in 1881-1884. 


Grantham. — Sir William Grantham, 
senior judge of the King’s Bench Divi- 
sion of the English High Court, died at 
his London residence on Nov. 30. Born 
in 1835, he was educated in King’s Col- 
lege School and called to the bar at the 
Inner Temple in 1863, receiving the 
honor of “silk” fourteen years later. 
Meanwhile he had sat in Parliament. 
He was promoted to the bench in 1886. 


Holloway, William R.—Col. Wil- 
liam Robeson Holloway, formerly Con- 
sul-General to Russia and to Nova 
Scotia, and author of ‘“‘Holloway’s Local 
History of Indianapolis,’’ died in Indian- 
apolis on Dec. 30, at the age of seventy- 
five. He had been editor and owner 
of the Indianapolis Journal and post- 
master of Indianapolis. 


Leaming, Thomas.— A _ prominent 
member of the Philadelphia bar, artist, 
and author, Thomas Leaming died on 
Dec. 14, having been ill since last Septem- 
ber. He was chief attorney for the Phila- 
delphia Rapid Transit Company and had 
a large and enviable practice. He wrote 
several books on legal subjects, but his 
literary fame rests chiefly on ‘‘A Phila- 
delphia Lawyer in the London Courts,” 
in which the origin of the expression, 
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“That's a case for a Phidelphia lawye * 
was first satisfactorily explained. Several. 
of his paintings had won commendatic 
in art exhibitions before he became abe 
sorbed in the work of his increasing 
law practice. He had devoted his atten. 
tion especially to the law of negligence, 
and at the time of his death was very 
generally recognized as one of the fore: 
most authorities upon the subject in 
Pennsylvania. 


Lewis, Sir George. — The eminent soli- 
citor Sir George Lewis died in London, 
Dec. 7. Royal personages had been hig 
clients, and he was employed in th 
notorious Tranby Croft baccarat case in 
which the Prince of Wales, afterward 
King Edward VII, figured. He was 
prosecutor of Slade, the alleged medium 
and conducted the famous case of Par 
nell and his supporters against T 
London Times. 


Lindsley, Philip. — Judge Phillig 
Lindsley, a prominent lawyer of Dallas 
Tex., died on Dec. 4. Judge Lindsley 
was an author of note, having written 
“Humor of the Court Room” and “‘His- 
tory of Greater Dallas and Vicinity.” 


Murphy, Bernard D.— Bernard Dan- 
iel Murphy of San Francisco, for four- 
teen years mayor of San José, for two 
years assemblyman, five years state 
senator, and four years Bank Commis- 
sioner, died on Dec. 28. For half a 
century he was a leading figure in the 
Democratic party in California. 


Tripp, Bartlett. — Having been Chief 
Justice of the territorial Supreme Court 
of Dakota, president of the first consti- 
tutional convention of Dakota, and 
Ambassador to Austria under President 
Cleveland, Bartlett Tripp died at Yank- 
ton, S. D., Dec. 8. Since 1902 he had 
been associated with the University of 
South Dakota. 
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more shadowy than in the matter 
conceded, if the word “‘advertisi 





PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up 
line of demarcation between the of securing and the reprehensi 


That certain forms of advertising by la A 


the broad ro ag of ethics, the 
tapthes ots nowhere 

professional publicity. 
wyers are entirely proper will be readily 


in its dictionary sense of ‘‘making known 























Juneau, Alaska 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Washington 





England London 


RUBINSTEIN, NASH & CO. 


Commissioners for England and 
bd Inn, London 


References in the Uni Bank of New York, 
va States Fidelity and and Guaranty Company 
England: Union of London & Smith’s 


Cables: “Rubinstein, London” 








England London 


MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 
22 and 23 Laurence Pountney Lane, Cannon Street, E. C- 
Cables: ‘‘Threefold London.” Western Union Code. 


Florida Tampa 





JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 





Authors of “Guide to Daory sob Proceedings in England” , 


by a public notice.”—Law Notes Sete ay 1909. 
if Alaska Juneau | Massachusetts Boston 
ROYAL A. GUNNISON ACHORN & BATES 
Corporation, Commercial, Mining and Land Law Attorneys-at-Law 


Probate, Collections and General Practice 


906-908 Kimball Building 
Edgar O. Achorn Sanford Bates 


Minnesota Minneapolis 
DODGE & WEBBER 

Corporation, Commercial and Real Estate Low 
New York Life Building 


Paterson and Passaic 
BILDER & BILDER 
Lawyers 








New Jersey 


Romaine Bidg. 150 Second St. 
Paterson Passaic 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





Oregon Portland 
S. S. HUMPHREY 
Commercial and Real Estate Law 


Collection Department Incorporated 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bidg., 1218 Chestnut Street 

















Illinois Chicago 
MILLER & SMITH West Virginia . Williamson 
Practice in all State and Federal Courts SHEPPARD, GOODYKOONTZ & SCHERR 
Suits against United States. Patent Litigation. Commercial, Corporation, Real Estate 
Monadnock Block West Virginia Organized 
Maine Portland | Wisconsin Milwaukee 
HARRY L. CRAM BLOODGOOD, KEMPER & BLOODGOOD 
Corporation and General Practice Corporation, Commercial and Insurance Law 
‘Casco Bank Building 191 Middle street 38-46 Mitchell Building 
Maryland Baltimore | Your Card Is It Here? 
CHARLES MORRIS HOWARD FOR COST OF REPRESENTATION 
Attorney-at-Law Including Subscription to Green Bag 
700-705 Equitable Building Address the Publishers 
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Law Librarian Wants Position 


Information desired regarding any pres- 
ent or future openings for a law librarian. 
Experienced. Best references as to charac- 
ter and ability. Address Box 367, Northport, 


N. Y. 
25c. — RCIAL LAW PRACTIC 
' = X. DUNNER 
Tells the plans and methods by which one lawyer built up 
in a reasonably short time a very profitable practice in 
commercial law business. Full of ideas and plans that you 
can adopt to get such a TF penn and income for yourself. 
Former price =s cents. waty ae gl bound in paper. 
tment 


AMERICAN LEGAL NEws 


Derroir 
(737 Free Press Bldg.) 


UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 


Three years’ course leading to the degree of 
LL.B. ones ee Doctor (J.D.) open 
to graduates of a universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 
For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 





HOW ps OBTAIN A ety bt COM- 








DO YOU NEED A FIRST-CLA 


Collection Docke 


Many of the largest firms in the country 


AMERICAN LEGAL NEWSCOLLECTION DOC ‘ 


exclusively. 


ee 


Bound in heavy cloth, tenthor shank: en Sa ti 


embossed in 
creditor an 
inches in size, two claims to a page, side by side. 


id on side and shank; vowel index 


Send for descriptive circular with f 
docket-page. 


Address Book Department 


AMERICAN Lecat Nat 


Derroit 
(737 Free Press Bidg.) 





COLUMBIA 


PATENTS 


Business from non-resident Be pee oa esp 
solicited Highest references; best 
newine | clients who wish to 

write for full particu d information. 


WATSON E. COLEMAN 





[Patent Lawyer 





apd Inventions are - 





debtor; reinforced thumb tabs; 11x) 





George A. Bateson & Co., Inc. 
Law Booksellers and Publishers 


COMMERCIAL CLUB BUILDING, 


PORTLAND, ORE. 





We are the only law book house in the Pacific Northwest carrying 
a large stock of both new and second hand law books. Parties contem- 
plating locating in this part of the country would do well to communicate 
with us before purchasing their libraries. Libraries bought for cash or ex- 
changed. Manuscripts of new works of a general character, or adapted 
locally to this part of the country, solicited for an examination and if found 
suitable a proposition will be made for their publication. 





George A. Bateson & Co., Inc., Portland, Ore. 
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MODERN CONSTITUTIONS PRIMARY ELECTIONS ~ 
By WALTER FAIRLEIGH DODD Two By C. EDWARD MERRIAM, 300 pa tion 
vols., 724 pages, 8vo, cloth; net, 12mo, cloth; net, $1.25, postpaid, $1.35 
$5.00, domestic express paid, $5.42. — 
The purpose of this volume is to trace 
A iprag a the fundamental! laws of development of the legal regulation of p< 
twenty-two of the most important countries hae . 
of the world, with historical introductions, primaries from 1866 down uid 1 908, if 7 
notes and bibliographies. The translations up the general tendencies evident mn 
have been carefully made, and the constftu- movement, to discuss some of the disput 
oot are eves & => arg Rae gre points in the primary problem, and to =< 
nstitution is supplied with such notes as . ‘Bsn . 
are necessary to an understanding of the text; pastesn conclusions - regard to or Se 
each, moreover, is preceded by a brief his- ing machinery. The subject is one of wid 
torical introduction, and followed by a select Interest and no adequate presentation of 
- of the most yore books — with has previously been made. Professor Me 
the government of the country under con- : : 
sideration. The book is an excellent basis riam has shown himself thoroughly equal 
for study in courses on comparative con- the task, and the book has taken its plac 
atitutional law. as a standard authority. 
te 
taki 
INDUSTRIAL INSURANCE IN A HISTORY OF MATRIMONIAL ~ 
THE UNITED STATES INSTITUTIONS ‘ 
By GEORGE Exuiotr Howarp. The 
By CHARLES RICHMOND HENDERSON three volumes in paper box; net, $10.00, : 
448 pages, 8vo, cloth; net, $2.00, postpaid, $10.70. : 
postpaid, $2.19 . . . His work, based on the investigation” 
The first authoritative treatment of a much- of all accessible literature, historical, scien- 
discussed question. The author, through his tific and legal, touches upon every problem ~ 
ition pe necrviney of oe thinole industrial involved in marriage and divorce, and its” 
nsurance Commission, and by his painstak- wk ae n Nie < 
ing investigations in this country and abroad, Sang tyes conclusions is spephe: harmony i 
is chisenelhe qualified for his task. He de- with the true interpretation of evolutionary S 
scribes the various forms of social insurance facts concerning the social development of — 
a » pene United aay yas BAS yc mankind. It would be well if the extreme — 
ocal clubs and associations, frate socie- “as ” ee 
ties, trade-union benefit funds, schemes of advocates ie f “divorce reform and the Mor £ 
large firms, corporations and railways. Illus- monophobiacs could give it careful perusal. cc 
trations of the movement are given in chap- For even the general public Professor How- — 
” on ——— nsion — so DOcomm, ard’s volumes cannot fail to be both interesting _ 
men an ers, and on the military : a: 7 s 
pensions of the federal government and and instructive, for they deal attractively a4 
southern states. The appendix supplies bib- with the most human of all institutions, and Ed 
liography, forms used by firms and corpora- contain a mass of facts nowhere else obtain- Fa 
tions, text of bills, and laws on the subject. able. — The Nation. a 
THE UNIVERSITY ©F @HICAGO PRESS , 
CHICAGO, ILLINOIS q 4 
The Baker & biy md Company, New York City. % 
The Cambridge University Press, London and Edinburgh. 4 
AGENTS | th. Stauffer, Leipzig. s 
The Maruzen-Ka -Kaisha, Tokyo, Osaka, and Kyoto. q 
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JUDGES CANNOT HEAR 


distinctly when trying cases in court rooms having BAD ACOUSTICS. 

._TTORNEYS ARE HANDICAPPED by trying cases in rooms having poor condi-— 
tions for hearing speech. 

‘HE LETTER PRINTED BELOW IS OF IMPORTANCE TO YOU. 

2EAD IT CAREFULLY. 











TEAMS OF COUNTY COURT: 
bcatex entg f 187. Mowoay 1m Jan., Man., Mav, Sert., Nov. 


A. E. AMERMAN 


Ts 
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Sept. 7th,1911 

: Hon. E.M.Leach, 
; Commiesioner 

Wichita, Kansas. 
Dear Sir;- 
‘ In reply to your letter of the 31st 
ult., in regard to the work of Mr. Mazer on the 
Court rooms of this County, beg to state that we 
employed Mr. Mazer to correct the acoustical defects 
: of our Court rooms. 

In order that we might be sure of his work 
we made a contract for the work on one Court room 
and deferred action on the others until the first 
was completed. 

This Court room was practically useless, 
owing to acoustical defectse.After Mr. Mazer had 
completed the work on this room, the defects were 
entirely cured, and an ordinary tone can be distinct- 
ly heard, clearly and without reverberation, in any 
part of the Court room. 

Based on this work in this room, we gave 
him the contract on all five Court rooms, I can 
heartily endorse any representations Mr. Mazer may 
mekxe as to his ability to correct acoustical defects, 
however bad they may be. 

Yours truly, 





County Judge, Harris County,Texas- 





WHY TOLERATE BAD ACOUSTICS IN YOUR COURT ROOM? 
WRITE NOW for further information and testimonials from Judges, City Execu- 
tives, County Commissioners, Building Committees, and Ministers. 


: JACOB MAZER, Acoustical Engineer 


New York Office, 95-97 Liberty St. . Fulton Building, Pittsburg, Pa. 
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The Green Bag, Vol. 23, 1911 


BOUND IN HALF MOROCCO... .._—_... $4.50 
IN GREEN BUCKRAM . . . . . 4.00 





When complete unbound sets are sent to us in good condition, orders for " 
bound volume will be filled at above prices less the subscription rate, i. e., $1.50 > 
half morocco and $1.00 for buckram binding. 


The Usefulness of the Bound Files of the Green Bag for : 
purposes of reference is sufficiently obvious 


VOLS. 21, 1909, and 22, 1901 
Uniform with Vol. 23, at same prices 


20 VOLS., 1889-1908 | 
In Half Morocco ... . . $80.00 
In Green Cloth . ... . . 60.00 
Unbound «02s os 2! ae 


Address the Publishers THTE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 


The Bonded Attorney 


IS THE BEST MEDIUM WHEREBY TO SECURE EFFIC 
SERVICE FOR THE CARE OF OUT-OF-TOWN ITEMS 


HE lawyers whose names appear therein have been selected because of their attainments in 
T the legal profession, and because of their special qualifications in the practice of commer 
cial law; they specialize in collections and in the management and care of the interests 
of creditors. “3 
Forwarders find highest satisfaction in the employment of lawyers through our recommen 
dation; they have the advantages of our complaint department in all instances in which aid may 
be required in the course of correspondence with the lawyer. We keep close scrutiny over the 
conduct of every lawyer employed under our recommendation; and we render effective aid w 
called upon by the forwarders. 3 
We protect the forwarders who employ our lawyers under our instructions against over 
charge on the express terms of the employment of the lawyers, and also against default for 
moneys collected and wrongfully retained. 
To secure the advantage of our guaranty, follow our simple instructions: send’ our forwards 
ing form with the claim to the lawyer and make application for guaranty on the item prom 
to us. We evidence our undertaking by a certificate of guaranty issued by THE FIDELI 
& DEPOSIT CO. of Maryland covering each item. | 


REPRESENTATION IS PROFITABLE, Apply at once 


The Association of Bonded Attorneys 
511-512 Free Press Building : : MILWAUKEE, WIS. a 


It will be mutually helpful if Tux GREEN Bac is mentioned when writing to advertisers. i 

















3 











5) “ss gFaa ss = 


WILLIAM NOTTINGHAM 


PRESIDENT OF THE NEW YORK STATE 
BAR ASSOCIATION 


(Photo. by Ryder Studio) 
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